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(i) 


STATEMENT OF QUESTIONS PRESENTED 


Where neither plaintiff! nor defendant nor any other person saw 


the car strike plaintiff, and the evidence presented the jury with a choice 


of inferences (1) that plaintiff, standing directly on the edge of a raised 
streetcar loading platform, facing west, was struck from the rear by a 
projecting portion of defendant's westbound car which was driven too 
close to the platform, or (2) that plaintiff stepped off the platform and 
walked out to the streetcar tracks into the side of the car — did the 
court below commit prejudicial error by: 


1. Excluding photographs taken at the scene, which demonstrated 
that defendant's car could have caused the accident in the very manner 
contended by plaintiff; 


2. Admitting in evidence, through defendant, his statement to the 
police, which contained a self-serving conclusion: "Apparently he had 
walked off the platform into the right side of my car"; 


3. Denying plaintiff's requested instruction that, if the jury found 
the facts to be as stated by plaintiff, res ipsa loquitur applied, or, that 
his evidence made a prima facie showing of negligence; 


4. Refusing to charge the jury that plaintiff would not be guilty of 
contributory negligence if his version of the accident was accepted — 
and, in fact, permitting the jury to find that plaintiff was guilty of con- 
tributory negligence even if he never left the raised safety platform; 


5. Denying plaintiff's requested instruction on last clear chance; 
and 

6. Instructing the jury that violation of traffic regulations must 
be found to be a proximate cause of an accident before such violation 
can be regarded as negligence. 


~ The parties will'be referred to herein as they appeared in the lower court. 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. THE COURT COMMITTED PREJUDICIAL ERROR BY 
EXCLUDING THE PHOTOGRAPHS WHICH WOULD 
HAVE DEMONSTRATED TO THE JURY THAT THE 
ACCIDENT COULD ACTUALLY HAVE HAPPENED 
IN THE MANNER CONTENDED FOR BY PLAINTIFF . 


. THE COURT COMMITTED PREJUDICIAL ERROR 
IN PERMITTING COUNSEL FOR DEFENDANT TO 
READ TO THE JURY DEFENDANT'S STATEMENT 
TO THE POLICE WHICH CONTAINED A SELF- 
SERVING CONCLUSION. . . . 


. THE TRIAL COURT ERRED IN DENYING PLAIN- 
TIFF'S REQUESTED INSTRUCTION THAT RES 
IPSA LOQUITUR APPLIED, OR THAT PLAINTIFF'S 
EVIDENCE WAS SUFFICIENT FOR A PRIMA FACIE 
SHOWING OF NEGLIGENCE . ° . 


. THE TRIAL COURT ERRED IN DENYING PLAINTIFF'S | 
INSTRUCTION ON LAST CLEAR CHANCE . 


. THE TRIAL COURT ERRED IN ITS INSTRUCTION 
THAT VIOLATION OF TRAFFIC REGULATIONS WAS 
NEGLIGENCE ONLY IF IT WAS THE PROXIMATE 
CAUSE OF THE ACCIDENT . . . 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS: 
For The District Of Columbia Circuit | 


No. 15,576 


HARRISON RICHARDSON, 


Appellant, 


THOMAS E, GREGORY, | 


Appellee. | 
! 
Appeal from Judgment of the United States ! 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
i 


This is an appeal from a judgment in a negligence action in favor 
of defendant entered on a jury verdict by the United States District Court 
for the District of Columbia. The jurisdiction of this Court is conferred 
by 28 U.S.C. Section 1291. The jurisdiction of the court below was based 
on D, C. Code 11-306. 


STATEMENT OF FACTS 


Plaintiff suffered injuries when he was struck by defendant's 
automobile at a raised streetcar safety loading platform on Massachusetts 
Avenue near First Street, N. W. in front of the main Post Office Building. 
Plaintiff was on the westbound safety platform and was waiting for a west- 
pound streetcar. Plaintiff's version of the accident was that he was stand- 
ing on the safety platform directly at the edge facing westward, or, in 
other words, away from the direction from which defendant approached; 
that defendant's car was driven too close to the safety platform and with- 


out any warning to plaintiff, the bumper of the car projected a few inches 


over the platform and struck plaintiff's leg and spun him into the car, so 


that his head was caused to hit the upper portion of the right side of the 
car. It was defendant's contention that defendant was driving over the 
streetcar tracks, a safe distance — at least two or more feet — from the 
safety platform; that plaintiff must have stepped off the platform and thus 
come in contact with the car through his own negligence. The jury, which 
found in favor of defendant, could have accepted defendant's version of the 
accident; but it could also have found, under the court's instructions, that 
plaintiff was guilty of contributory negligence because he stood too close 
to the edge of the safety platform while traffic approaching from the rear 
went by. 


Neither plaintiff nor defendant saw the accident, and there was no 
testimony by any eyewitness who actually saw the instant of collision. 
The raised streetcar platform was 168 feet long, and the accident hap- 
pened halfway, or about the middle of the platform (J.A, 19, 20). Plain- 
tiff had crossed earlier from the sidewalk to the safety platform. A 
group of people were waiting for a streetcar at the western end, but 
plaintiff had walked away from them, so that when a streetcar stopped 
he would not get involved in the crush. He testified that when defendant's 
car struck him, he was standing at the edge of the platform, with his back 
to the direction from which defendant's car came (J.A. 14). His testimony, 
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and his demonstration of his position during the trial, indicate that the 


toe of his left shoe projected slightly over the edge of the platform at 

the time he was struck (J.A. 9-10, 42, 67). Shortly prior to that moment, 

plaintiff had been walking aimlessly on the platform in the immediate 

vicinity, and it was possible that he was in the act of walking: ‘when he 

was struck, although his best recollection was that he was standing still 

at the moment (J.A. 14). Plaintiff's head was injured in the accident, 

and he suffered serious brain damage, with extensive paralysis (see 

J.A. 3); in any event, he did not recall clearly all the details of what 

occurred. He was positive, however, that he did not at any moment leave 

the platform, and he had no occasion to, since it was then about 11:30 
a.m. and he was taking the westbound streetcar to attend a one o'clock 

funeral at his church (J.A. 9, 10, 16, 18). Plaintiff was 68 years old at 

the time of the trial and had been employed by the same sia for more 


than 25 years (J.A. 3). He was of such a cautious disposition that when 
a crowd of people was entering a streetcar, he kept clear and waited 
until the others had entered (J.A. 8, 13, 15). He had no reason whatso- 
ever to go to the other side of the street, or to step off the streetcar 
platform with its busy passing traffic, in the middle of the block, unpro- 
tected by traffic signals (J.A. 10). ! 


The only disinterested near witness, Dockett, a poems was 
coming down the steps of the Post Office Building opposite the streetcar 
platform; he saw a group of people at the western end of the) platform and 

a man alone, later known to be the plaintiff, walking near the middle of 
the platform. There were several cars traveling west, south of the car 
tracks. Dockett looked away from the scene and continued to descend 

the steps; then he heard a thud and looked up to see plaintiff spinning on 
the edge of the platform. Plaintiff was then opposite the rear of a mov- 
ing car, and he then fell on the edge of the platform (J.A. 29, 30, 32-35). 
Dockett was asked specifically, "When you saw him spinning, was he 
over the street or over the platform? A. He was on the platform, on 
the edge of the platform.” | 
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Defendant, the driver of the car, did not see the: collision at all. 
He was driving on a clear day, and with nothing to obscure his vision, 
but he testified that as he approached the streetcar platform and drove 
alongside it, he did not see the plaintiff at all, although it is undisputed 
that, just prior to the collision, the plaintiff was in open view and all by 
himself in the middle of the platform (J.A. 21, 31, 46, 47). Defendant 
testified that he thought his car was perhaps two feet from the platform, 


because he claimed he heard repeated thumping noises made when the 


right wheels of his car went over the manhole covers located on the far 
side of the streetcar tracks nearer to the safety platform (J.A. 46-47, 
55). Defendant's wife, who sat in the front seat of the car, did not hear 
the thumping noises testified to by her husband (J.A. 63). She, too, did 
not see the plaintiff at all before the collision, but she saw a blur to her 
right at the moment of impact and exclaimed to her husband, 'You hit 

a man" (J.A. 22, 58, 61). Defendant brought his car to a stop 72 feet 
west of the blood'spot where plaintiff was struck. The blood spot was 
82 feet from the west end of the platform and one foot south of the plat- 
form, 2/3 of the distance from the platform to the first streetcar rail 
(J.A. 20). There was a skid mark 28 feet long; it appears, therefore, 
that defendant did not apply his brakes until his car had traveled 44 feet 
after striking plaintiff (72 feet minus 28 feet) (J.A. 20, 21). Defendant 
testified that he was driving at 25 miles an hour, the speed limit in that 
area (J.A. 21, 26). 


Police Officer Neuenhoff, who investigated the accident shortly 
after plaintiff had been removed in an ambulance, testified that he found 
a dent in the doorpost of defendant's car, at the place where the wind- 
shield, the roof and the door come together, presumably the point on the 
car struck by plaintiff's head (J.A. 23, 27). Defendant, on the other hand, 
testified that the dent was not on the doorpost but on a windscreen or a 
visor at the top of the window, near the right center of the car (J.A. 48, 
54). Police Officer Neuenhoff did not observe any sign that plaintiff's 
body had hit the bumper, but plaintiff's witness, Ostrom, an expert with 
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many years' experience in the Police Accident Investigation Unit, testified 
that the bumper could overhang the platform and could have struck plain- 
tiff in the leg without leaving any mark on the bumper, because the cloth- 
ing alone would come in contact with the bumper (J.A. 38, 43-44). The 

whole left side of plaintiff's body was injured in the accident (3. A. 11) 

(a fact more consistent with plaintiff's version that he was struck while 
standing on the platform). 


In order to demonstrate visually that the accident could have 
happened in the very manner contended by plaintiff — that defendant 
drove his car so close to the safety platform that the projecting bumper 
struck plaintiff in the leg and caused his body to spin and fall against the 
car — plaintiff offered in evidence several photographs. These photo- 
graphs, properly identified by witness Ostrom, who saw them made, 
showed a car of the same make and model as that of defendant — ai1952 
two-door Chevrolet — standing close to the outside edge of this safety 
platform where the accident took place, with the tires about three inches 
from the edge. The photographs demonstrate that if such a car was 
driven close to the platform, the bumper would project a few inches 
over the edge and thus could strike a person standing close to the edge. 
See Plaintiff's Exhibit 6(a) through (i), 7 and 8 for identification. The 
court sustained an objection by counsel for defendant and excluded these 
photographs (J.A. 42). 


Over the objection of counsel for plaintiff, because it was in no 
wise pertinent to the cross-examination, the court admitted in evidence 
during redirect examination a statement made by defendant to the police 
officer shortly after the accident, which contained the following preju- 
dicial and self-serving sentence: "Apparently he had walked off the 
platform into the right side of my car" (J.A. 56-59). Counsel for 
defendant offered the statement to rehabilitate defendant, whom counsel 
for plaintiff had sought to impeach by a single sentence in the statement 
only on the question as to where plaintiff's body was lying after the 
collision. | 
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The court denied plaintiff's requested instruction that if the jury 
found that plaintiff was struck while he was on the safety platform, the 
doctrine of res ispa loquitur was applicable. Plaintiff urged that, if 
believed by the jury, this evidence would establish prima facie that 
defendant was guilty of negligence and that plaintiff, standing in a sup~- 


posed place of safety, was not guilty of contributory negligence (J.A. 67, 


70). Counsel for plaintiff urged that on plaintiff's version of the accident, 
he was rightly on the platform and could not be guilty of contributory 
negligence, but the court stated its intention to charge that the jury could 
find plaintiff guilty of contributory negligence, presumably based on 
defendant's counsel's argument that contributory negligence could exist 
even if plaintiff was on the platform when he was struck, on the theory 
that he was standing too close to the edge and not looking at traffic 
approaching from his rear (J.A. 67-68). Counsel for plaintiff thereupon 
requested an instruction on last clear chance, but this was also denied 
(J.A. 68-69). 


The court in its instructions also charged that violation of traffic 
regulations by defendant could constitute negligence only if it was the 
proximate cause of the injury. Plaintiff objected specifically to this 
instruction and urged, unsuccessfully, that the charge improperly con- 
fused negligence and causation (J.A. 69-70). The jury returned a 
verdict for defendant; plaintiff's Motion for New Trial was denied; 
and from this verdict and judgment, this appeal has been taken. 


STATEMENT OF POINTS 


1. The court erred in excluding the photographs which were the 
best means available to demonstrate that the accident could have occurred 


in the manner asserted by plaintiff. 


2. The court erred in admitting a self-serving conclusion in a 
statement by defendant. 


| 
q i 
3. The court erred in denying plaintiff's instruction as to res 


ipsa loquitur and a prima facie facie showing of negligence. 


4. The court erred in denying plaintiff's requested instruction on 
last clear chance. | 


5. The court erred in confusing negligence and causation when it 
instructed the jury concerning violation of traffic regulations. 
| 


SUMMARY OF ARGUMENT 


1. It was reversible error to refuse to permit plaintiff to show, 


by photographs, the results of an experiment which demonstrated that 

if a car identical to defendant's was driven close to that same loading 
platform, the bumper could project and cause the accident in the manner 
asserted by plaintiff. The ordinary layman and juryman regards a load- 
ing platform as a place of complete safety from passing traffic. Plain- 
tiff was entitled to show the jury, by these photographs, that the accident 
could have occurred in the manner he claimed. The photographs repro- 
duced faithfully the conditions which had actually existed at the time of 
the accident. Plaintiff was prejudiced when he was denied the opportunity 
to show the jury, by this experiment, that the bumper projected and could 


| 
2. It was prejudicial error to admit in evidence a statement to 


cause the accident. 


the police by defendant containing the following conclusion: “Apparently 
he had walked off the platform into the right side of my car. " This 
material did not explain or qualify the portion of the statement used in 
an effort to impeach defendant, and, further, the sentence in question 
did not serve the purpose for which the impeaching evidence was used. 
The admission of the self-serving conclusion invaded the province of 


the jury because it unduly influenced the jury on the ultimate issue of 
liability. 
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3. According to plaintiff's version, he was struck while he was 
standing at the edge of a safety platform. He was entitled to have the 
jury instructed that these facts made a prima facie showing of negligence 
on the part of defendant, or that they gave rise to the doctrine of res 


ipsa loquitur. The court denied plaintiff's requested instruction in this 
regard, and in effect instructed the jury that it could find plaintiff guilty 
of contributory negligence if he was standing at the edge of the platform. 


4. Since the jury was told that it could find plaintiff guilty of con- 
tributory negligence if he was standing at the edge of the platform, an 
instruction on last clear chance should have been given. All the elements 
of that doctrine were present. Plaintiff was in a position of peril, he 
was oblivious to that peril, defendant should have seen him; and if he 
had seen him, a flick of defendant's wrist on the steering wheel would 
have avoided the accident. 


5. The court instructed that violation of traffic regulations could 
not constitute negligence until the violation was first found to be a 
proximate cause of the accident. This confusion between negligence 
and causation prejudiced plaintiff because he was entitled to have the 
jury charged that the standard of conduct was prescribed by law and . 
that violation of a safety (traffic) regulation constituted negligence. 
The error in this instruction was so basic in a negligence case involv- 
ing a traffic accident, that this Court should reverse. 


ARGUMENT 
I 


THE COURT COMMITTED PREJUDICIAL ERROR BY EXCLUDING 
THE PHOTOGRAPHS WHICH WOULD HAVE DEMONSTRATED TO 
THE JURY THAT THE ACCIDENT COULD ACTUALLY HAVE HAP- 
PENED IN THE MANNER CONTENDED FOR BY PLAINTIFF. 


Since there were no eyewitnesses to the collision, the jury had to 
choose between two sets of inferences to explain how the accident occurred. 
Defendant urged that plaintiff must have stepped off the platform and walked 
into his car. Evidence was introduced that his car was two or more feet 
away from the platform; thus, the jury might have drawn that inference. 

On the other hand, plaintiff contended that he had not stepped off the plat- 
form, and that a projecting part of the car struck him while he was stand- 
ing at the edge of the safety platform. 


| 
Among the excluded photographs were two showing the 1952 two- 
door Chevrolet standing close to the platform, with bumper projecting, 
and plaintiff standing on the platform but perhaps a foot from the edge 
(see Plf. Ex. 6(a) to (i) for Id.; J.A. 41, 42). Two others (Pit. Ex, 7 and 
8 for Id.) showed plaintiff's counsel standing "in the same position that 
the plaintiff described" (J.A. 42) — i.e., with the toe of his left foot 
projecting diagonally over the edge, and his left leg very close to the 
edge, where the bumper could have struck the plaintiff's clothing or leg 
(see J.A. 9, 67). The excluded photographs thus demonstrated precisely 
how the accident could have occurred in accordance with the inferences 
relied upon by plaintiff. 


The ordinary juryman could not be expected to know that a car 


driven close to a safety platform would project over the platform and 
endanger a person standing there. The ordinary juryman is accustomed 
to thinking of a safety platform as perfectly safe; he has not examined 
automobiles to determine whether the bumper might project over a plat- 
form six inches high (J.A. 19) and endanger a person on the platform. 
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Plaintiff was entitled to demonstrate graphically that the accident could 
have happened in this manner. The photographs were not distorted; they 
duplicated the facts of the accident and they would not have misled the 
jury; also, they were taken under lighting conditions which resembled 
those which prevailed when the accident occurred. In these circumstances, 
plaintiff was entitled to have the photographs admitted in evidence so that 
the jury could see and consider them. 


The photographs were offered, not for the purpose of showing that 
plaintiff was struck while he was on the platform; they were offered as 
pictures of an experiment which demonstrated that the accident could 


have happened in the manner asserted by plaintiff. This was especially 


important in this case, as indicated above, in view of the general lay- 
man's concept of a safety platform. 


The courts hold that photographs are admissible to show the 
results of experiments in analogous situations. Thus, in Millers' 
National Ins. Co. 'v. Wichita Flour Mills Co., 257 F.2d 93 (10th Cir., 
1958), the court held that it was proper to admit edited motion pictures 
used to explain the testimony of plaintiff's expert witness. The issue 
was whether damage had been caused by an explosion or by structural 
failure. The court emphasized that the experiments illustrated the 
expert's principles; it said, at page 99: 

‘It is clear that the experiments were presented to 

show principles and not to show what actually occurred.” 

Similar decisions are Lewis v. Chicago, Great W. R. Co., 155 
Minn, 381, 193 N.W. 695, 696 (1923) (photographs showing that decedent 
could have stood on defective sill step with his hand on top of the rail- 
road car); Richardson v. Missouri-K.T.R. Co., 205 S.W. 2d 819, 822 
(Tex. Civ. App., 1947) (motion pictures admissible to demonstrate 
defendant's theory that plaintiff actually could have let his hand be 
caught in a machine); Streit v. Kastel, 108 Ohio App. 241, 161 N.E. 2d 
409, 411 (1959) (plaintiff testified that it was impossible to turn right 
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from the curb lane because of an obstruction; defendant introduced 
motion pictures to show that the same model car could make the turn 
without leaving the lane); Bailey v. Greeley General Warehouse Co., 
83 N.E. 2d 244, 247 (Ohio App., 1948) (on issue whether plaintiff could 
be seen by the driver, when a trailer-truck backed up and crushed the 
plaintiff against a wall; photographs taken subsequently were introduced 
to show that plaintiff's head was visible); Sparks v. Employers Mutual 
Liability Ins. Co., 83S0. 2d 453, 455 (La. App., 1955) (motion and still 
pictures admitted to demonstrate the operation of a machine; plaintiff 
contended his neck condition was caused by duties in operating the 
machine); Boggs v. Iowa Central Ry. Co., 187 Ill. App. 621, 627 (1914) 
(error to exclude photograph offered to oppose plaintiff's testimony that 
freight train appeared to be standing still). | 

The foregoing principles were applied in Washington Coca-Cola 
Bottling Works, Inc. v. Kelly, 40 A.2d 85, 87 (Mun. Ct. App., D. C., 1944), 
where plaintiff found a nauseous substance in a bottled soft drink. Defend- 
ant sought to supplement testimony at the trial by having the jury view the 
premises, and by introducing photographs, in order better to demonstrate 
the mechanical safeguards against contamination. The court held that it 
was reversible error to deny the jury view and to exclude = photographs. 


The court said, at page 87: | 

| 

"We rule it was error to exclude the photographs. . .- The 
real test is whether the photographs represent with fair 
accuracy the place of the happening and the physical condi- 
tions surrounding it. . . In this case the photographs | 
violated none of the rules just stated, and they might well 
have been used either as secondary or demonstrative evi- 
dence, or both. To reject them completely was erroneeus- 


The courts hold further that it is reversible error to exclude photo- 
graphs in analogous situations. Washington Coca-Cola Bottling Works, 


Inc, v. Kelly, supra; Boggs v. Iowa Central Ry. Co., supra; see also, 
Colley v. Standard Oil Co. of N.J., 157 F.2d 1007, 1009 (4th Cir., 1946). 
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The prejudice here was not removed when plaintiff's witness 
Ostrom testified, after exclusion of the photographs, as to projection 
of the bumper (J.A. 43, 44). In Washington Coca-Cola Bottling Works, 
Inc. v. Kelly, supra, defendant's expert witness testified at length con- 
cerning the operation of the machinery and the precautions against con- 
tamination, but the court nevertheless held that exclusion of photographs 
was reversible error. See also, Boggs v. lowa Central Ry. Co., supra. 
A wrecked car can be described in words, to illustrate the speed at 
which the car was traveling, but, nevertheless, exclusion of photographs 
of the car is reversible error. Davis v. Dlinois Terminal R.R. Co., 307 
S.W. 2d 395, 400 (Mo., 1957). 


At this accident, there were no eyewitnesses at the critical moment; 
the jury was compelled to reach its conclusion by drawing inferences; the 
jury was naturally hesitant to find that a man ona raised safety platform 
was not completely safe from passing traffic; and the jury undoubtedly 
found it difficult to believe that the bumper of a moving car could project 
over the edge of a raised safety platform. In these circumstances, plain- 
tiff was certainly entitled to introduce the photographs, and it is respect- 
fully submitted that it was prejudicial error to exclude them. 


Ir 


THE COURT COMMITTED PREJUDICIAL ERROR IN PERMIT- 
TING COUNSEL FOR DEFENDANT TO READ TO THE JURY 
DEFENDANT'S STATEMENT TO THE POLICE WHICH CON- 
TAINED A SELF-SERVING CONCLUSION. 


On direct examination defendant testified that when his wife 
informed him of the accident, he stopped the car, looked in the mirror 
and saw "a gentleman lying on the street.’ On cross-examination, 
counsel for plaintiff developed, for impeachment purposes, the single 
point that defendant had stated to the police officer that when he looked 
pack the man was lying at the edge of the westbound platform with his 


head lying on the platform (J.A. 47-48, 50-51). Counsel for defendant, 
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on redirect, then proposed to read almost the entire two- “page statement 
to the police made by defendant (J.A. 56- 57). Counsel for plaintiff 
vigorously objected, on the ground that the statement contained a sen- 
tence: "Apparently he had walked off the platform into the right side 
of my car"; that not only was this inadmissible as evidence, but it did 
not even bear a relationship to the material developed for impeachment 
purposes (J.A. 57). The court, however, overruled the objection and 
permitted defendant's counsel to read the entire statement to the jury 
(J.A. 58, 59). This self-serving conclusion was made further damaging 
by defendant's counsel's concluding two questions: 
"Q. Mr. Gregory, when you made that statement to the 


police, you made it the same day of the accident, a 
few hours after it happened? 


"A, That is correct. 

"Q, That was your best recollection then? 

"A, Yes. 

"Q. And your best recollection now? 

"A, Yes. 

"MR. RYAN: I have no further questions" (J.A. 59). 


It seems clear that, unless some special rule applies here, 


admission of such a self-serving conclusion is prejudicial error. See 
Levin v. Green, 106 A.2d 136, 138 (Mun. Ct. App., D.C., 1954), where 
the court held that admission of a police report, containing conclusions 


as to liability, was prejudicial error. | 


The rules of evidence do not permit introduction of an entire state- 
ment merely because plaintiff introduces one sentence. See Wigmore, 
Evidence (3d Ed.), §§2113(b), 2115, 2119. The sentence introduced by 
plaintiff was brought in for the purpose of impeaching defendant on the 
issue of where the body lay after the collision, and the remainder of 
the statement, as to what plaintiff must have done to come in contact 
with the car originally, which in no wise came within this purpose, was 
inadmissible. Capital Traction Co. v. Copland, 47 App. D. c. 152, 158 
(1917). ! 
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A case very close on its facts is Camps v. New York City Transit 
Authority, 261 F.2d 320, 322 (2d Cir., 1958). Ina tort action for injuries 
suffered in a subway accident, plaintiff's counsel, in order to impeach a 
witness for defendant, referred to a prior and allegedly inconsistent state- 
ment by the witness, which was part of an accident report submitted to 
defendant. The trial court ruled that counsel's use of the report rendered 
the whole exhibit admissible. The Court of Appeals held that it was error 
to admit the hearsay portions of the report. It said, at page 322: 

"Moreover, there is no rule which permits a party to introduce 

all portions of a document merely because the opponent has 

employed some portion of it to impeach a witness [ citing cases]. 

The 'rule of completeness,’ which does permit the further use 

of the document to explain the portion already in evidence as 


fully as the document may allow, does not extend to portions 
which are irrelevant to the initial use [ citing cases]. 


"Nor can the admission of the entire document be sup- 
ported on the ground that it was within the area of permis- 
sible rehabilitation of McElligott." 


The court held that admission of the entire report was prejudicial error. 


To the same effect is Gencarella v. Fyfe, 171 F.2d 419, 421-422 
(ist Cir., 1948). The court held that admission of a portion of a police 


report containing objective facts such as measurements did not justify 


admission of the remainder of the report containing hearsay statements 
by the defendant and by witnesses to the effect that defendant was not at 
fault. The court said, at page 422: 
"The doctrine of testimonial completeness, heavily relied 

upon by the defendant-appellee, is without bearing since 

the statements attributed in the report to by-standers 

have no connection with the measurements etc. contained 

therein." 
The hearsay was "highly prejudicial" and the court reversed on this 
ground alone. 
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In McQuage v. City of New York, 285 App. Div. 249, 136 N.Y.S. 2d 
111, 116-117 (1st Dept., 1954), plaintiff claimed that he was injured by 
the closing of a bus door. At the trial, a written statement of one of the 


witnesses was admitted in evidence, containing a suggestion that the 
plaintiff may have tried to board the bus improperly by the rear exit 
door. The court held that this was prejudicial error and said, at page 
116: | 
"During her direct examination a statement in writing was 
received in evidence that the witness had signed on the day 
of the accident. Certain portions thereof undoubtedly were 
admissible as inconsistent with her testimony. The writing, 
however, not only disclosed these inconsistencies but includ- 
ed statements that were speculations on the part of the witness 
or the expression of an opinion." 
| 
The principles of the foregoing cases are approved in McCormick, 
Handbook of Evidence (1954), 132. 


Thus, it was highly prejudicial to plaintiff to admit the statement 
made by defendant to the police: "Apparently he had walked off the plat- 
form into the right side of my car." It undoubtedly had undue weight 
with the jury, having been made to the police by the driver immediately 


after the accident. Worst of all, this conclusion went to the very heart 
of the issue of liability. It was an inference on the ultimate question of 
fact which determined liability — an inference which it was the province 
of the jury to draw. If the remark had purported to be a statement of 
objective fact, of something which defendant had observed, the hearsay 
would have been sufficiently damaging — but here the greater vice is 
that the statement was a conclusion; it invaded the functions of the jury 


on the basic issue of liability. The court below committed prejudicial 


error in admitting it. 
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bang 


THE TRIAL COURT ERRED IN DENYING PLAINTIFF'S 
REQUESTED INSTRUCTION THAT RES IPSA LOQUITUR 
APPLIED, OR THAT PLAINTIFF'S EVIDENCE WAS SUF- 
FICIENT FOR A PRIMA FACIE SHOWING OF NEGLIGENCE. 


There was evidence from which the jury could find that plaintiff, 
at the time he was injured, was on a safety platform. Since a safety 
platform is "for the exclusive use of pedestrians" (D.C. Traffic Regula- 
tions, Section 2 — see fn. 2, infra), plaintiff was entitled to an instruction 
that if the jury found he was on the platform when he was struck, there 
was a prima facie showing of negligence on the part of defendant, and 
the doctrine of res ipsa loquitur applied (J.A. 67, 70). Calbreath v. 
C.T.C., 99 U.S. App. D.C. 383, 240 F.2d 621 (1956) (holding that a 
prima facie case of negligence was established against defendant where 
a projecting part of a bus struck a pedestrian on the sidewalk); also, 
Loketch v. C.T.C., 101 U.S. App. D.C. 287, 248 F.2d 609, 610 (1957). 


Plaintiff's case was that he was struck while he was standing at 
the very edge of the westbound platform, facing away from the westbound 
traffic. The jury might well have found under the court's instructions 
that plaintiff was guilty of contributory negligence. The court should 
have made clear to the jury by its instruction that if plaintiff was struck 
while he was on the platform, plaintiff was not negligent and defendant 
was prima facie guilty of negligence. Actually, the court's instruction 
as to defendant's negligence was extremely general in character, and 
made no reference to any evidence from which negligence could be 
inferred (such as defendant's admission that he drove alongside the 
safety platform without even seeing plaintiff, who was standing in open 
view); while the instruction as to contributory negligence was much 
more specific — the jury could find for the defendant "if you find that 
the plaintiff did not exercise due care for his own safety" (J.A. 75). 
Thus, the jury was told in effect that if they accepted plaintiff's evidence, 
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he appeared to be guilty of contributory negligence because he was 
standing at the edge of the safety platform and facing in the wrong direc- 


tion. But they were not told that these same facts led to a prima facie 


showing of negligence on the part of defendant. Calbreat sup ra, shows 
that this was error. 


IV 


THE TRIAL COURT ERRED IN DENYING PLAINTIFF'S 
INSTRUCTION ON LAST CLEAR CHANCE | 


Since there was evidence from which, under the instructions, the 
jury could find contributory negligence — the fact that plaintiff stood on 
the edge of the platform, facing away from the oncoming traffic — plain- 
tiff's requested instruction on last clear chance should have been given. 
The decision of this Court in Schear v. Ludwig, 79 U.S. App. D.C. 95, 96, 
143 F.2d 20, 21 (1944), seems to be controlling. There, the defendant's 
version was that plaintiff had walked into the side of his car, / while plain- 
tiff contended that she was struck by defendant's automobile, but she 
conceded that she did not look in the direction of the car. The court 
held that it was reversible error to deny plaintiff's requested instruction 


on last clear chance. 


All the elements required for the doctrine of last cleat chance 
were present, if the jury accepted plaintiff's version. Plaintiff was in 
a place of danger and was oblivious to the danger; defendant should have 
been aware of the danger and plaintiff's obliviousness; and defendant 
easily was able, by the exercise of reasonable care (a slight turn of the 
steering wheel), to avoid striking plaintiff. Schear v. Ludwig, supra. 


Here, we are fortunate to have the benefit of the trial court's 
reasoning in denying the instruction on last clear chance. The court 
said, "But there isn't any evidence in this case that the plaintiff was 
in a position where the defendant should have seen him" (J.A. 68). On 


plaintiff's version, he certainly was in such a position — he was on the 


18 


edge of the platform, all alone in the middle and in open view — and it 
was for the jury to say whether defendant should have seen him ina 
position of danger. The accident occurred 86 feet from the east end 

of the platform (J.A. 20). Defendant was traveling approximately 25 
miles per hour (J.A. 52), or 37.5 feet per second. He was therefore 
more than 75 feet from plaintiff only two seconds before he struck him. 
Plaintiff had to be in his view if he was paying attention to his driving 
— certainly, if plaintiff walked two to three feet out into the street, as 
defendant claims, before the car struck him. This would take plaintiff 
at least two seconds. The car could not only have probably been stopped 
within that distance, but, at the least, a slight turn of the steering wheel 
could have prevented the accident. 


Vv 


THE TRIAL COURT ERRED IN ITS INSTRUCTION THAT 


VIOLATION OF TRAFFIC REGULATIONS WAS NEGLIGENCE 
ONLY IF IT WAS THE PROXIMATE CAUSE OF THE ACCIDENT. 


Over plaintiff's specific objection (J.A. 69-70), the trial court in 
its instructions referred to traffic regulations which had been read to 
the jury and continued: 


"T do instruct you, however, that violation of any of these 
regulations constitutes negligence as a matter of law, if 
such violation is a proximate cause of the accident. Vio- 
lation of this type of regulation constitutes negligence only 
when it proximately causes injury. If you find that these 
regulations or any of them were violated and that such 
violation was a proximate cause of the accident, then such 
violation constitutes negligence. However, if you find that 
the regulations or any of them were not violated or that 
any violation was not a proximate cause of the accident, 
you are instructed that the regulations are of no conse- 


quence and its violation, if any, does not constitute neg- 
ligence in this case” (emphasis added) (J.A. 76). 


2 Counsel stipulate that the following D.C. Traffic Regulations were admitted 
in evidence and read to the jury: Section 2 (Definition of safety zone or loading 
platform); Section 2[(a) (Reckless Driving); Section 22(a) and (b)(1) (Speed Limit); 
Section 54 ("due care to avoid colliding with any pedestrian upon any roadway"); 
and Section 99(c) ("full time and attention"). 
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Counsel for plaintiff objected to this instruction, basically for the 
| 
reasons stated herein (J.A. 69-70). 


The instruction represents a confused mixing-up of two separate 


basic areas in the law of torts, negligence and causation. It should be 
unquestioned that violation of a safety regulation constitutes negligence, 
and plaintiff was entitled to have the jury so instructed. Whether the 
negligence was the proximate cause of the accident was an entirely 
separate question. But the court jumbled them both together, and 
instructed the jury that with regard to the violation of a safety regula- 
tion prescribed by law, the jury could not even arrive at a finding of 
negligence — which they were told was basic to the plaintiff's claim — 
until they first found that the violation was "a proximate cause of the 
accident." This thought expressed in the first sentence is repeated 


three times in the following sentences. 


The court gave the jury the familiar definition that “negligence is 
the failure to exercise ordinary care." With respect to conta tOry 
negligence, the jury was told that if the plaintiff "did not exercise due 
care for his own safety," they should find that he was guilty of negligence. 
With regard to defendant, however, the question of negligence obviously 
turned on the traffic regulations. But the jury was not told, as it should 
have been, that violation of a safety regulation constituted negligence. 

The jury was told, in effect, that if defendant violated the traffic regula- 
tion on reckless driving, or on full time and attention, the jury could not 
find that he was guilty of negligence until they also found that the viola- 


tion was the proximate cause of the injury. 
| 


Where a traffic regulation applies, the standard of conduct is pre- 
scribed by law. Capital Transit Co. v. Hedin, 95 U.S. App. D.C. 351, 353, 
222 F.2d 41 (1955). Plaintiff was entitled to have the jury instructed 
that violation of a safety measure such as a traffic regulation was neg- 
ligence per se. Ross v. Hartman, 78 U.S. App. D.C. 217, 139 F.2d 14, 
15-16 (1943). This Court has applied that rule in rather extreme cir- 
cumstances. D.C. Transit System, Inc. v. Bates, 104 U.S. App. D.C. 386, 
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262 F.2d 697, 700 (1958). This Court has explicitly approved an 
instruction which charged that violation of a traffic regulation is neg- 
ligence per se, and that if the jury finds that the violation was committed 
and therefore that the defendant was negligent, it must then proceed to 
determine whether the violation was the proximate cause. Danzansky v. 
Zimbolist, 70 App. D.C. 234, 105 F.2d 457, 459 (1939). This Court in 
its opinions has been careful to distinguish the separate elements of 
negligence and causation. See Casey v. Corson and Gruman Company, 
95 U.S. App. D.C. 178, 221 F.2d 51 (1955); Howard v. Swagart, 82 U.S. 
App. D.C. 147, 161 F.2d 651 (1947); Waugh v. Suburban Club Ginger Ale 
Co., 83 U.S. App. D.C. 226, 227, 167 F.2d 758 (1948). 


The distinction between negligence and causation is basic in the 
law of torts. A trial court should not confuse and mislead a jury by 
lumping the two elements together and conditioning one element on the 
other. The confusion on the part of the jury is comparable to the con- 
fusion which exists when the court fails to define negligence. The 
omission of a definition of negligence in a negligence case is regarded 
by this Court as so fundamental that the judgment will be reversed even 
though there was no objection. A-F Corporation v. Caporaletti, 99 U.S. 
App. D.C. 367, 240 F.2d 53 (1957). Here, the charge as to traffic regu- 
lations occupied a vital place in the instructions, for the case involves 
an automobile accident, and the liability of the defendant in such a case 
turns very largely on violation of traffic regulations. In this vital area, 
the court below misled the jury by confusing fundamental rules of law. 
This error also calls for a reversal of the judgment. See Caporaletti, 


supra. 


3, . . . The great weight of authority holds that an unexcused violation is 
negligence in itself, and that the court must so instruct the jury. The standard 
of conduct has been fixed by the statute . . . The effect of the statute is to stamp 
the defendant's conduct as negligence. . ." Prosser, Torts (1941), 274. 
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CONCLUSION 


The separate, and certainly the cumulative, effect of all the fore- 
going errors was so great that this judgment should not be allowed to 
stand. It is respectfully submitted that the judgment should be reversed 
and a new trial granted. ) 


Respectfully submitted, 


ALVIN L. NEWMYER, JR, 
J. H. KRUG 
1001 - 15th Street, NW. 
Washington 5, D. C. 


Attorneys for Aopen 
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Washington 5, D. C. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HARRISON RICHARDSON ) 
Plaintiff 
vs. ) Civil Action No. 3025-57 
THOMAS E. GREGORY | 
Defendant ) 


| Filed December 3, 1957] 


COMFLAINT | 
(For Personal Injuries - Automobile Accident) | 


1. The claim for relief herein on behalf of the plaintiff, 
HARRISON RICHARDSON, against the defendant, THOMAS E 
GREGORY, is for a sum in excess of Three Thousand Dollars 
($3,000.00) and is within the jurisdiction of this Court. | 

2. Onor about April 1, 1957, plaintiff, HARRISON RICHARD- 
SON, was a pedestrian in front of the United States Post Office Build- 
ing on Massachusetts Avenue, N.E. near North Capitol Street in the 
District of Columbia, and at said time and place, said plaintiff was 
struck by an automobile owned by the defendant, THOMAS E. 
GREGORY, and being operated by said defendant ina westerly direc- 
tion on Massachusetts Avenue. Said collision was due to the negli- 
gence and carelessness of the said defendant, and to his violation of 
the Traffic and Motor Vehicle Regulations for the District of Colum- 
bia, then and there in full force and effect. As a result of said 
collision, plaintiff sustained serious and permanent physical injuries. 

3. The injuries sustained by the plaintiff, as aforesaid, 
included severe, multiple and permanent injuries to his head, body 
and limbs; and his nervous system was severely shocked aud perma- 
nently impaired; and he has suffered, and will in the future suffer, 
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great physical and mental pain and anguish; and he has incurred, and 
will in the future incur, substantial expense for medical treatment; 
and he has lost, and will in the future lose, much time from his em- 
ployment, with substantial loss of earnings therefrom; and his earn- 
ing capacity has been permanently impaired; all to the damage of the 
plaintiff, HARRISON RICHARDSON, in the sum of Thirty Thousand 
Dollars ($30,000.00). 

WHEREFORE, plaintiff, HARRISON RICHARDSON, demands 
judgment against ‘the defendant, THOMAS E. GREGORY, in the sum 
of Thirty Thousand Dollars ($30,000. 00), besides costs. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 
By /s/ Wilmer S. Schantz, Jr. 


Attorneys for Plaintiff 
DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury on all issues herein. 


NEWMYER & BRESS 


By /s/ Alvin L. Newmyer, Jr. 
Attorneys for Plaintiff 


| Filed July 15, 1958] 

ANSWER OF DEFENDANT 
First Defense. Plaintiff's complaint fails to state a cause of 
action upon which any relief may be granted. 
Second Defense. Defendant admits jurisdiction of the Court in 
this action and that plaintiff came in contact with a motor vehic le owned 
and operated by defendant upon Massachusetts Avenue, Northeast, in 
the District of Columbia. Defendant denies each and every other alle- 
gation of Plaintiff's complaint. 
Third Defense. © Defendant avers that any injuries or damages 


sustained by plaintiff for which he seeks recovery herein were as a 


| 
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result of plaintiff's sole or contributory negligence. | 
| 
| 
| 


WHITEFORD, HART, CARMODY & 
WILSON 


By: /s/ Harry L. Ryan, Jr. 
Attorneys for Defendant 


| wea 


| Certificate of Service] 
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| Filed October 14, 1959] 
PLAINTIFF'S PRE-TRIAL STATEMENT 

FACTS: | 

This is an action for personal injuries which occurred on 
March 16, 1957 at approximately 11:30 a.m. on Massachusetts 
Avenue near North Capitol Street in front of the U.S. Post Office , 
when the plaintiff, a prospective streetcar passenger standing on the 
streetcar platform, was struck by an automobile owned and operated 
by the defendant, which was traveling west on Massachusetts Avenue. 
NEGLIGENCE: | 

Defendant is claimed to have been negligent in passing to the 
left of a streetcar platform, exceeding the speed limit and exceeding 
a reasonable speed under the circumstances, failing to keep a proper 
lookout, failing to drive on the right-hand side of the street, failing 
to keep his car under proper control, and failing to give warning of 
his approach, and driving too closely. Plaintiff also relies on the 
doctrine of last clear chance. | 
INJURIES: | 

Plaintiff's injuries included extensive and permanent brain 
damage, causing right-sided weakness; hemiparesis; hyperactive 
reflexes; gross sensory changes; pain, limitation and deformity of his 
right arm and hand; aphasia; and permanent injury to his nervous 
system. Plaintiff had been employed by the same employer (Earley 
Studio, Inc. of Arlington, Virginia) as a concrete mixer operator for 
approximately 25 years, and as a result of the accident, will never 


be able to work again. 


SPECIAL DAMAGES: 
Plaintiff's special damages to date are approximately as 
follows: 
Casualty Hospital $ 293.10 
Dr. James Braden 200.00 


Dr. Ernest Y. Williams (as of 
May 27, 1959) 420.00 


Johnson-Robinson Clinic (as of 
March 11, 1959) 1,020.00 


Loss of earnings - 3/16/57 to 

10/15/59 - 134 weeks (plaintiff 

earned an average of $96 per week 

prior to the accident) 12,864.00 


Future loss of earnings to his 
probable retirment age of 75 are 
also claimed 


TOTAL: $14,797.10 
STIPULATIONS: 

1. Letter of Earley Studio, Inc. dated June 13, 1958 concern- 
ing plaintiff's employment and loss of earnings. 

2. Hospital records and x-rays. 

3. Pertinent traffic regulations. 

4. Exchange of names and addresses of witnesses or possible 
witnesses. 

5. Copy of transcript of Corporation Counsel hearing if in 
possession of defendant, his agents or attorneys. 

6. Copies of photographs of scene of accident and defendant's 
automobile if in possession of defendant, his agents or attorneys. 

7. PERE of parties that will not delay the trial hereof. 

NEWMYER & BRESS 


By /s/ Alvin L. Newmyer, Jr. 


ek IE 
Attorneys for Plaintiff 


| Certificate of Service] 
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| Filed October 14, 1959] 
FENDANT'S PRE-TRIAL STATEMENT 
On wah? “1957, defendani was driving his automobile wes- 
terly on Massachusetts Avenue, Northeast, to the left of a loading 
platform located just east of North Capitol Street. In defendant's car 
were also his wife and two children. As defendant was proceeding 
past the loading platform, defendant's wife indicated to him that some- 


one on the platform had been in physical contact with his car. Defend- 
ant thereupon brought his vehicle to a prompt stop and learned that 
plaintiff had presumably walked off the platform into the right door of 
defendant's vehicle near the handle of the door. Defendant's car was 
a two-door Chevrolet Sedan, 1952 model. | 
On the foregoing defendant denies negligence and relies upon 
plaintiff's sole or contributory negligence as a defense. 
STIPULATIONS REQUESTED 
1. The north sidewalk of the block of Massachusetts Avenue 
in which this accident occurred and from which plaintiff presumably 
started is 342 feet between intersections. | 
2. From the north curb line of said street to the loading plat- 
from is 27 feet. 
3. The loading platform is cement and is 41/2 feet wide and 
168 feet long. | 
4. Massachusetts Avenue is 70 feet wide at the Ba of the 
accident. 
5. All pertinent traffic regulations. 
6. Parties hereto will exchange names of all known 
other than medical within ten days. | 


WHITEFORD, HART, CARMOD Y & 
WILSON 


By /s/ Harry L. Ryan, . 
oer oa : 


witnesses, 


Attorneys for Defendant 


| Filed October 14, 1959] 
PRETRIAL PROCEEDINGS 
This is an action for personal injuries. 
The facts claimed are set forth in annexed statements. P 
contends that the accident occurred on Mar. 16, 1957 and not on 


Apr. 1, 1957 as alleged in the complaint. The complaint and the D's 


pretrial statement are amended accordingly. 

It is claimed that the P sustained brain injury causing paraly- 
sis of the right side, and deformity of right hand, as well as ephasis 
of the speech. 

It is stipulated that the following may be admitted in evidence 
without formal proof subject to objections of competency and rele- 
vancy: 

Letter dated 6/13/58 from Earley Studio with the exception 
of portion within brackets 

Hospital records and x-rays 

Traffic regulations 

Bills initialed by the Pretrial Judge 

Photographs initialed by the Pretrial Judge 

Mortality tables 

The parties stipulate the facts contained in Paragraphs 1, 2, 
3, & 4 of D's requested stipulations. Parties will exchange names of 
witnesses & possible witnesses within 10 days. 

Dated October 14, 1959 


/s/ Alexander Holtzoff 
Pretrial Judge 


a 


| Filed February 16, 1960] | 
EXCERPTS FROM TRANSCRIFT OF PROCEEDINGS 
Washington, D. C. 
December 11,1959 
The above-entitled action came on for trial on the merits be- 
fore the HONORABLE JOSEPH C. McGARRAGHY, United States 
District Judge, anda Jury, at 1:45 o'clock p.m. | 
APPEARANCES: 
On behalf of the Plaintiff: 
ALVIN L. NEWMYER, JR., ESQ. 
On behalf of the Defendant: 
HARRY L. RYAN, JR., ESQ. 
* * * 
December 14, 1959 
* * * 
HARRISON RICHARDSON 
the plaintiff, called as a witness in his own behalf, being am duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NEWMYER: 
Q. Mr. Richardson, please keep your voice up so al these 


ladies and gentlemen can hear you. | 
What is your full name? A. Harrison Beano 


Q. How oldare you? A. Iam sixty-eight. 
* * * * 


Q. Allright. Then, as you left the post office, = you tell 
the Court and the jury what you did? A. I left the post office , I went 
to come out the post office and after I come out the post office, I was 
waiting on the platform for the car to come back to New Jersey and 
L Street. And I was waiting for a No. 90 car, it come from round by 
the station and take me back up going on New Jersey Avenue. So that 
is the only thing Ican remember then. So that at the time I was just, 
you know, walking and waiting and so I never did like to be! rushed in 
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a gang because it is bad to go in a gang of people, so I always get back 
and let them have first choice going in the car. 

THE COURT: Can you members of the jury hear him all 
right ? 

(The jury responded affirmatively) 

THE WITNESS: So that is what happened and so I was on my 
way back to church, that is the last thing I remember. 

BY MR. NEWMYER: 

Q. Now, before the accident, will you tell the Court and the 
jury where you were standing on the platform? A. Well, I was stand- 
ing on, standing mostly--I never like to stand in a group of people, 

I always get back, you know, some people always like to snatch your 


pocketbook when you are getting on a car and I lost $7.50 by doing that 


and I never like to rush myself in a group of people. 

Q. Where was the group of people, which end of the platform ? 
A. Going to North Capitol part, that is where I was looking, in that 
direction. 

Q. Where were you on the platform, were you on either end, 
the middle or where? A. I was back toward the middle because there 
were people on my right and I was back in the middle that way. 

* * * * 

Q. Mr. Richardson, as I understand it, you,say you were up 
near the middle of the platform? A. Yes, sir. 

Q. And the crowd you are talking about was down at the west 
end? A. Yes, sir. 

Q. That would be next to North Capitol? A. Yes, sir. 

Q. Is this the platform which is in front of the post office 
building there next to the station? A. Yes, sir, right in front. 

Q. All right. Now, where were you standing on the platform 
in relation to the cartracks or the north curb of the street? A. Well, 
you see, on the platform, I received very particular, I tried to--I 
couldn't tell exactly, I must have been standing on one side, because 
on the side of the platform, that is why the car hit me. 


9 

THE COURT: No, where were you standing ? 

BY MR. NEWMYER: 

Q@. Where were your feet in relation to the edge of the plat- 
form, next to the car tracks or-- A. Next to the car tracks. 

Q. Iamsorry? A. Next to the car tracks. 

Q. Were both your feet there at the edge or just one A. Well, 
I couldn't tell you just whether it was both of them or not, I couldn't 
tell you just exactly whether both, whether I was standing on the 


square or what, but I know my feet were close beside the car track 
because I had to look, because that short time I didn’t hear the car 
or nothing, so I kept my eyes toward North Capitol that way and I 
didn't hear no attention or nothing, so I just stood that way : I imagine, 
then I kept standing and kept walking, waiting for the car because I 
didn't want to be too late for service. ! 
Q. What time of the day was it that the accident codurred? 
A. Icouldn't tell you just exactly what time, but I know the funeral be 
at one and I tried to get there in time. I didn't know exactly what time 
it was but I knew I would have been ready if I could have got back to the 
service, because I was plenty of time, and I got my letter completed 


and sent it off so I know I would have been in plenty of time, sol 
couldn't tell you exactly what time it was, I didn't look at nhy watch. 
Q. Would the 90 car take youthere? A. Right by the service 
there, up to New Jersey Avenue, my church is between New 
Jersey and First Street, Northwest. | 
Q. Isee. About how long would it have taken on the streetcar ? 
A. About five minutes, only had to come from the other side of North 
Capitol to right there on L Street, come back up to New York Avenue, 
about ten minutes. | 


Q. Mr. Richardson, if this step down here next to your witness 
box was the edge of the platform, would you stand up and show the jury 
about where you were in relation to the edge of the platform and which 
way you were facing at the time you were struck? A. I was standing 
this way, that way, my face would be looking back toward North Capitol. 
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Q. Assume North Capitol is down where the door is, show us 
exactly how you were standing at the time you were struck. A. (The 
witness complied. ) 
Q. Just like that? A. Like that. 
Q. And the edge of this step would be the edge of the platform 
next to the car tracks? A. Yes, sir. 


Q. All right. Now, before you were hit, did you hear any horn 


14 or warning of any kind? A. No, sir, no racket at all because 
Iam very-- 

THE COURT: You have answered the question. 

THE WITNESS: Very-- 

BY MR. NEWMYER: 

Q. That is all right. AndasI understand it, you were the 
only one up in the middle at that time ? A. Yes, sir. 

Q. All right. Do you know what part of the car struck you? 
A. No, sir, Ido not, no, sir, I don't know. 

Q. Do you have any recollection of anything that happened 
there at the scene after you were hit? A. No, sir. When I was knocked 
completely out when the car hit me, knocked completely out because 
I didn't even know I was hit, I was knocked completely out, I didn't 
know I was hit at all. I know when I was there waiting, but at the time 
it did so quick, it just knocked me out of my head, I ain't felt it. 

Q. Did you have any reason whatever to go onto the tracks 
themselves or to cross over to the other platform? A. No. Afterl 
came out the post office, I come from the front door so I was on the 
side next to the post office and all I had to do was come across the 
street to the platform and all I had to wait there for, the No. 90 car, to 

15 come from round by the station. 

Q. My question is, did you have any occasion or reason to 
cross that street? A. No, sir, only to wait for the car to come back 
to church because I was dressed to come to church, already dressed 
to come to church. 

Q. Do you know what the condition of traffic was that morning, 
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were there cars passing the platform, automobiles? A. Car was 


passing, yes, sir, car was passing, yes, sir. | 
Q. When did you first wake up or find out where you | were? ? 
A. I don't know when I woke up, I don't know whether I woke up in 
the hospital or in the ambulance, I couldn't tell you. | 
Q. Now, Mr. Richardson, will you tell the Court and the jury 
when you did regain consciousness, where you were hurt or Rez 
you actually hurt with respect to your body or any part of yonr body ? 
A. Well, I was--this left side. 
* * * * * * KH KF 
CROSS EXAMINATION 
BY MR. RYAN: 
Q. Mr. Richardson, you told us that on the morning of this 
accident, you had been to the post office at North Capitol and Massa- 


chusetts Avenue? A. Yes, sir. | 
16 * * * * | 

Q. *** Which door did you come out of? A. The door down 
to the far end toward the station at the lower door, that is the one, not 
the kind where you got to walk down them high steps, I go to the side- 
walk and come right on down back toward North Capitol to step off and 
get right on the platform, that is where I came. | 

Q. Now, did you come out on Massachusetts Avenue, did you 
come out on North Capitol Street, or did you come out on First Street, 
Northeast? A. Icame out on the far end of the post office, on the 
far end, you know, next to the station. | 

Q. Nearest to Union Station? A. Next to the station, that is 
the door I come out, there where the register desk is at and I went 

there and came out there and walked right down back toward 
North Capitol to the end of that platform where you wait for the car 
going to New Jersey. 

Q. When you came out of the post office door, you walked 
down Massachusetts Avenue toward North Capitol Street ? A. Toward 
North Capitol. 
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Q. How far toward North Capitol Street did you go before you 
crossed from the sidewalk on Massachusetts Avenue to-- A. You 
have to go, it depends on the light, you know, you got to go to the sign, 
they got a line there, when you cross the street you got to get in the 
line because cars, some of them, will take that and they will stop, 
you know, they will stop, you can't anyway cross the street because 
you take a chance, you have to get toward the line at that crossmark, 
you know. 

Q. I know what you have to do but I asked you what you did do. 
A. That is what I done, yes, sir, that is right. 

Q. You walked on the sidewalk on Massachusetts Avenue ? 
A. To the end. 

Q. To the end of the block? A. End of the block where all 
the people were standing, that was back down North Capitol. 

* * * * 

18 Q. Are you telling us you then crossed from the sidewalk on 

Massachusetts Avenue out to the safety zone, in the cross walk? 
A. Icame right ‘down from the post office on the sidewalk to the end 
of the--to the platform, to step off to get on the platform. 

Q. Then you got on the platform? A. Got on the platform, 
I got by those people and I was in the middle then, I got out of the crowd 
of people. 

Q. First of all, you got onto the end of the platform by North 
Capitol Street? A. Right there. 

Q. That is the end of the platform that the streetcar you 
wanted to catch would come to? A. That is the end where it is sup- 
posed to stop there. 


* * * * 


Q. Didthere come a time when you left that end of the plat- 


form where the streetcar would stop? 


* : * * * 


A. No, sir, I ain't left nowhere, I was only waiting for my car, my 
car hadn't came because I didn't hear no kind of car, if it had been, I 
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would have looked and see what number it was, because 42 car comes 
past and so does No. 9 car, sol had to look up to see the number 
because I didn't want to get the wrong car. | 

* * * * 

Q. If you left the end of the platform that you just told us a 
moment ago that you got to. A. I left there, when I left the| end of 
the platform because there wasn't no car coming and I didn't want to 
stand in the crowd of people that rush when you get ona zal I always 


allow the others to get ahead so I wouldn't be rushed. 
Q. When you left that crowd of people, about how many people 
did you leave in that crowd? A. I don't know, Sir, because you know 
so many people be in a place that, you know, I don't take no count of 
people like that, but anyway it looked like they wanted to rush up and 
get on at the same time and the man can't wait on everybody, so you 
have to be very cautious that way. 
* * * * 
Q. Now, Mr. Richardson, how long a platform is aes how 
big is it? A. I-- | 
Q. Pretty near a whole city block long, isn't it? A. No, sir, 


no, sir, it ain't that long, not a city block. | 

Q. Is it as long as from me to you? A. Well, that. platform 
would be long, from here to the end of that door or more than that, 
from this wall to that wall there, it should be, maybe, a little longer. 

Q. Having in mind it is at least that long, Mr. Richardson, 
how far back up that platform did you go? A Inever did like to 
stand in one place, you know, I generally get out the way and I gene- 
rally walks up and down, you know, if I happen to hear anything, I 
look to see if it is my car and that give those people a chance to get 
on the car and I will go behind them and get on at the same time and I 
wouldn't want to rush. | 
Q. When you were on this platform, you kept walking all the 
time, didn't you? A. Not all the time, no, sir, not all the 


time, no, sir, I did not. . 
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Q. Didn't you tell us earlier that you didn't like to stand still, 
that you kept walking around? A. Sometimes at times, yes, sir. 

Q. Didn't you keep walking on this day on the platform ? 

A. Beg pardon? 

Q. Weren't you walking back and forth on the platform ? 

A. Idon't remember that part at all, I don't remember that at all, 
but I say, I gets back-- 

Q. Mr. Richardson-- A. Yes, sir. 

Q. You appeared on October 20, just a little over a month 
ago, at your lawyer's office and you were asked some questions and 
gave some answers, doyou remember that? A. That is right. 

Q. Do you remember being asked this question and wasn't this 
your answer, page 21: 


"@. Let me ask you this again, Mr. Richardson. Do 


you remember where on that platform you were at the time 

this accident happened?" 
A. I don't remember. 

Q. And didn't you answer: "I don't know." A. That is 
right. 

22 Q. "I must have been walking, Iimagine. I was probably 
walking, that is the only thing. You see, I never hardly stand in one 
place. Most of the time I may have been walking." 

Now, were you walking or were you standing still on the plat- 
form? A. Well, you see, when the car hit me, I don't know whether 
I was walking or standing still, that is what I can't remember, I can't 
remember those things, see. 

Q. So then you don't remember, when the car hit you, whether 
you were standing the way you stood on that bottom step and showed us 
this morning, do you, Mr. Richardson? A. I was standing, I was 
standing on the side, you know, on the part to the side looking toward 
North Capitol, I remember that, I was looking toward North Capitol. 

Q. What would have been coming toward you from North Capi- 
tol to make you look at North Capitol? A. Because sometimes, you 
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know, you could go to work and probably see somebody that maybe 
could get a ride or something down there, sometimes people! be com- 
ing down North Capitol in a car that I may know and can give me 

assistance without waiting for my car. | 

Q. You were looking down North Capitol to maybe catch a 

ride? A. Yes, sir. | 

23 Q. Did youkear anything coming toward you from First Street ? 

A. No, sir, I didn't hear nothing. | 
Q. Are you a little deaf, Mr. Richardson? A. No, only 

thing is, the only thing it may be by, we used to, you run an airgun, 


drilling, you know, I used to run an airgun, it go burr, burr, the only 
thing I run for about two years, so if a telephone ring, I be sitting out 
doors, I can't hear it, I be sitting right with you, maybe you could 
hear it but I can't hear it, but with anything else I can hear. | 
Q. You are not deaf to anything except telephones ? AY Now 


some people got better hearing than others, that is what I am talking 


about. 
Q. Isee. But you heard nothing coming toward you as you 


stood there? A. No, sir. | 
Q. Do you recall, Mr. Richardson, that you had gotten as 
far away from that crowd on the North Capitol end of the platform as 
to be up in about the middle of the platform? A. I was out of the 
crowd of people, I was out the crowd of people, I remember that, 
and I remember that, I was standing back out of the crowd of people. 
Q. ‘But you don't remember you were up about midway of the 
platform? A. No, sir, I don't recall how far I was from them, 
24 that is all, but I know I always give them the benefit of the 
doubt getting in the car, because I never did like to rush. | 
Q. Now, Mr. Richardson, the weather was clear this morn- 
ing this happened, wasn't it? A. Sir? | 
Q. The weather was good, was clear? A. Yes, it was good. 
Q. And it hadn't rained, the streets weren't wet? A. No, 
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Q. It was daylight? A. Yes, sir. 
Q. The sun was shining? A. Yes, sir, it was day. 
Q. Andto your knowledge, Mr. Richardson, were any other 


people standing on the platform further down toward First Street than 


you? A. No, sir, there wasn't nobody back on that end, I am pretty 
sure, because all the people was on the end this way, toward North 
Capitol. 

Q. I think you told your attorney, in response to a question, 
that you observed cars going by that platform. How was the condition 
of traffic that morning, was it heavy, light or medium, or how? 

A. I didn't pay much attention to traffic because the lights 
would give cause to the traffic, I didn't pay attention to the traffic 
at that time because my attention was to go to church and I figured 
I wanted to get there before 1:00 o'clock because the funeral be at one 
and I wanted to be on time for that hour. 

Q. So your thinking was along those lines and you weren't con- 
cerned with the traffic or how many cars? A. I wasn't paying atten- 
tion to the traffic at the present time, all I was waiting for my car to 
come to take me around to L Street at 134 L Street at Southern Baptist 
Church. 

Q. Was it windy that morning? A. Windy? 

Q. Yes, sir. A. I don't know, I wasn't paying much attention, 


Q. It was March 16th, you don't recall? A. I wasn't paying 
much attention about the wind at all, I don't know. 

Q. In walking back and forth over the platform, did you observe 
whether there was anything on the platform that might have-- A. I 
didn't walk that much, I just say sometimes you get tired standing, just 
like you are standing there now, you make one or two steps maybe 
one way or the other at the time, but unless something call your atten- 
tion--so that is the way I was at the present time, I didn't just con- 

tinue walking, just sometimes I walk and stand, you know, at 
different directions. 


| 
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Q. What, then, did you mean, Mr. Richardson, when you 


were asked, again on page 21, the time you were asked these ques~ 
tions in Mr. Newmyer's office: 


"In which direction were you walking? You are not 
| 
| 


sure you were walking ?" 
Didn't you answer: 
"yes, Iam pretty sure, because I don’t stand still. I 
must have walked, you see." A. Well, sometimes, as I just 
said a while ago, I would walk sometimes, because being so long 
coming, whatever I am waiting for, I do move sometimes but I 
always stays in the clear of the people, I never like to--because if 
you be too close to the people, you may step in the way that somebody 
may knock you off or over and I try to stand clear, that is why I 
always stay back and so quite natural, if I don't see a car, why, I 
will walk sometimes, but it won't be too far, you know, for me to get 
back in time to get on the car. | 
Q. How long had you been on the platform before the accident 
took place? A. I don't know, sir, just exactly how long, I lon’ t know 
just how long I was there, I don't know. But I know I had done com- 
pleted my--went and mailed the letter and then waited for No. 90 car 
27 to go to church, that is the only thing. 
Q. Had any street cars gone past while you were there? 
A. No, sir, I don't remember seeing none. | 
Q. None at all? A. I don't remember seeing none. 
* * * * 


ALFRED R. NEUENHOFF 
called as a witness by the plaintiff, being first duly sworn, ‘was exa- 


mined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. NEWMYER: | 

Q. What is your full name? A. Private Alfred R. Neuenhott. 


Q. And are you attached to the Metropolitan Police’ Department ? 


| 
A. Yes, sir, Iam. | 
| 
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Q. And how long have you been with the Metropolitan Police ? 
A. Six years. 

Q. Are you still withthem? A. Yes, sir. 

Q. You are not wearing your uniform today. Are you off duty 
today? A. Yes, sir, my day off. 

Q. What unit down there are you assignedto? A. Iamas- 
signed to the Traffic Division. 

Q. Now, do your duties with the Police Department involve 

investigation of automobile accidents? A. Yes, sir. 

Q. And were you called to the scene of an accident which 
occurred on March16, 1957? A. Yes, sir, I was. 

Q. Can you tell us when you first got the call? A. We got the 
call at 11:30 in the a.m., and we arrived at 11:40 in the a.m. 

Q. Were you able to fix the time of the accident, itself? 
A. Yes, sir. 

Q. What time did you fix the time of the accident? A. 11:25 


Q. When you arrived there, was Mr. Richardson there and if 
so, where? A. Idon't recall if Mr. Richardson was still there at the 
time. 

Q. He may have been removed by ambulance when you got 
there? A. Yes, sir. 

Q. Who was with you at the time, your partner? A. Officer 
Williams. 

Q. All right. Was Mr. Gregory there when you got there ? 

A. Yes, sir, he was. 


* * * * 


34 Q. Officer, during the lunch hour, did you have occasion to 


go out to the scene of this accident and correct some of the measure- 


ments we have here? A. Yes, sir, I did. 

Q. Tell the Court and the jury what changes you have to make 
in the diagram you made this morning. A. We went back and re- 
measured this three-lane traffic here. We have here 27 foot, actually 


_ here. 


35 


36 


on 
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it is 26 foot. Now, it is an unbalanced street, it is three lanes of 
traffic over here and the other platform for the eastbound traffic s 
and there is this lane here which measures 16 foot. | 

Q. In other words, it is three lanes going west but only one 
lane going east, right? A. Yes, sir. Well, you could run two cars 


Q. Then there are other streetcar tracks also going ‘east? 
A. Going east, eastbound streetcar tracks. The total width of the 
street I stated was 70 foot. Actually, it is 69 foot an inches. 
Q. That is why my measurements over here were off , then? 
A. That is correct. | 
Q. Now, what about the width of the platform, was that cor- 
rect? A. That is correct, four and a half foot platform. The street- 
car tracks from the outside edge to the outside edge measures 53 
inches. | 
Q. That is between four and five feet, is that right? A. That 


is right. 


Q. And is the platform 168 feet long? A. Yes, sir, it is. 
Q. Is that down to the tip at both ends where it comes down ? 


A. Yes, sir, the platform looks like this on this end, it tapers more 
or less and goes into the pavement and the pavement rolls back over it. 
Q. Did you make a measurement how high the platfdrm was off 
the street? A. No, sir, I didn't. | 
Q. Is it low? A. It is approximately six inches, an approxi- 


mation. 


Q. Approximately six inches above the level of the street ? 


A. Yes, sir. | 
Q. Did you make a measurement of the distance between the 
two streetcar platforms? A. Yes, sir, I did. | 
Q. What was that? A. The distance between the two plat- 
forms is 18 feet ten inches. | 
Q. Did you measure the cross walk? A. Yes, sir, the cross 


walk is approximately 26 feet in width. There is a white stop line for 
| 
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the traffic which is approximately five foot west of the west end of the 
platform. 

Q. Would you put the inside line in there? A. The cross walk? 

Q. Yes. * * * 

ak * * * 

37 Q. Now, Officer, did you find any marks when you arrived 

at the accident in the street itself or the platform or anything around 
there? A. Yes, sir, we did, we found marks of blood. 

Q. Show us where the blood mark was. A. The blood mark 
was one foot south of the south curb of the west--of the north platform. 

Q. So if it is 18 inches between the side of the platform and 
the first rail, the blood spot was right in there a foot from the plat- 
form? A. That is correct, sir, and it was 118 feet east of the east 
curb of North Capitol Street. 

Q. One hundred eighteen feet east of the east curb of North 
Capitol? A. That is correct. 

Q. So if you have got a 26 foot cross walk and you Say it is 
five feet from there to the platform-- A. No, sir, it is ten foot. 

Q. Twenty-six plus thirty-six, right? Plus ten is 36, 36 from 
118 would tell us where it is from this end of the platform, is that 
right? A. That is right. 

Q. That means it was 82 feet from the west end of the plat- 
form, right? A. That is right. 

Q. That! would be from here 82 feet up this way and then the 
platform, you say, is 168 feet long? A. That is right. 

Q. So then that would be 82 from 168 which would tell us 
where it was from this end of the platform? A. Eighty-six foot. 

Q. So it is 86 foot this way, right? Just about the middle, 
then, of the platform itself, is that right? A. That is right, sir. 

Q. All right. Did you find any marks of the car, where was 
the car when you arrived? A. The car was at a point of rest on the 
trolley tracks 72 foot further west than the blood spot. 


Q. Seventy-two feet west of the blood spot? A. Yes,sir. 
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Q. And would you show us a square there which would indicate 
a point approximately 72 feet west of where you marked that spot? 
(The witness complied.) | 
Q. All right. Now, did you find skid marks? A. We found 
one skid measuring 28 foot on the right rear of the vehicle ina rest 
position. | 
Q. Draw a zigzag line behind that car showing where you 
found the skid mark. A. Zigzag line? | 
Q. Well, to distinguish it from the car tracks to make it appear 
like it is a skid. A. (The witness complied.) | 
@. And that skid was between the blood spot and where the car 
ended up, it wasn't before the blood spot, right? A. No, Sir. 
Q. Was that a straight skid? A. To the best of my knowledge, 
it was a straight skid. | 
Q. Was that skid mark measured in relation to the platform? 
A. No, sir. 
Q. You don't know how far it was from the platform itself? 
A. No, sir. ! 
Q. Did you talk with the driver at the scene? A. I talked to 
the driver, yes, I did. | 


Q. How fast did he tell you he was traveling? A. Twenty-five 


miles per hour. 


Q. All right. And did he tell you whether or not he had seen 
| 


the man before he hit him? 
* * * * 


A. Said, well, I asked him first which way were you traveling, 
he said, west on Massachusetts Avenue. AndI asked him when first 
seen, how far were you from the pedestrian? He said he didn't see the 
pedestrian. At this point, how fast were you traveling? Twenty-five 
miles per hour. How far were you from the accident when you first 
applied your brakes? He stated, after the accident. How fast were 
you going when the collision took place? Twenty-five miles per hour. 

Q. Allright. Is there more? A. Yes, sir, there is. I had 
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passed--this is what the operator told me--I had passed pedestrian, 
my wife said I hit man. There were lots of people on the platform, 
I was two car lengths to rear of car, the light was green at North 
Capitol Street, traffic in front was moving, I saw a man laying there 
after I got out of the car. 

MR. NEWMYER: That is all. 

CROSS EXAMINATION 

BY MR. RYAN: 

* * * * 

Q. Do you recall where those skid marks were in relation to 
the car tracks? A. No, sir, the only thing I can state to that is, they 
were skid marks from the right rear wheel. 

Q. From the right rear wheel of the vehicle which was then 
at rest? A. Yes, sir. 

Q. Do you know whether or not the vehicle had been moved 
from the time of the accident until the time you made the measure- 
ments? A. No, sir, the vehicle was sitting on the--the skid led 
right to the right rear wheel. 

* f * * * 

44 Q. Did you question or interrogate the claimant in this case, 
Mr. Richardson? A. Yes, sir, I did. 

Q. All right, let's get to that. Where did you find him when 
you got there, by the way? A. Well, now, I don't know if he was there 
at the scene or left the scene. The only think I can testify to on that is 
what I found there like blood spots and bandages where they applied 
first aid. I don't know if that was there or Mr. Richardson was there. 

* | * * * 

45 A. Ihave a statement here from Mr. Richardson. Where I 
got it, I don't remember, at the scene or at the hospital, I don't know 
where I got that statement but I have it here. 

Q. You did get itfrom him? A. Yes, sir, I did. 

Q. Wht did Mr. Richardson tell you? A. He said: "What 
car? I didn't see no car." And that is all I have from Mr. Richardson. 


| 
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Q. At the scene, did you also contact and locate any other 


witnesses? A. Yes, sir, I have one. 
Q. Who isthat? A. Paul W. Dockett. 
Q. Did Mr. Dockett make a statement to you at the scene of 
| 
| 


the accident? A. Yes, sir, he did. 

* * * * 

Q. Officer, as part of your investigation, did you endeavor 
to determine where contact had been made between Mr. Richardson 
and the automobile? In other words, what part of the car he came in 
contact with? A. Yes, sir. | 

Q. Where did he come in contact with the car? A. The right 
front corner post near roof. | 

Q. The right front corner post? A. That is correct, sir. 

Q. By that, what post do you mean, the door post ? | 
A. Where the windshield, the righthand corner where the windshield 


47 comes together and where the door joins and the roof comes 


down, where they all meet right there. 
Q. What kind of car was this? A. 1952 Chevrolet two- door, 


gray in color. ! 
Q. Now, on a 1952 Chevrolet two-door, how far back from the 
front bumper of a car would that post be, sir? A. I'd say suyamenee 
from five to six feet. 
Q. Now, that being the part of the car which came b contact 
with Mr. Richardson, that is the starting point that you measured 
from for the point of impact, isn't it? | 


MR. NEWMYER: He didn't say that is the first part he came 
in contact, that is the physical observation he made on that particular 


place. 
THE COURT: What is the question, Mr. Ryan? 
MR. RYAN: Iasked him, having in mind that that was the 
place at which he testified he found--or maybe I misphrased the 
question. Let me start over. | 
BY MR. RYAN: 
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Q. Did you find any other marks on Mr. Gregory's car of 
any contact with the plaintiff? A. No, sir, that is all I have listed 
here. 

Q. Having in mind that that is the only indication of contact 
with Mr. Gregory's car and that that is about five to six feet back 
from the front end of Mr. Gregory's car, is that the contact, what- 
ever part of Mr. Richardson's body it was, with Mr. Gregory's car, 


that you fixed on your diagram here as being the point of im- 


pact where the accident happened? A. Yes, sir, that is the only 
part of the car. 

Q. And that is the place from which you started to measure 
and measured 72'feet to the point where the car came to rest? 

MR. NEWMYER: He didn't say that, he measured that from 
the blood spot. 

THE COURT: He is asking him. 

THE WITNESS: I didn't measure it from the car, I measured 
it from what I found in the street. 

BY MR. RYAN: 

Q. Which was the blood spot? A. Yes. 

THE COURT: Where did you measure, from the blood spot to 
what part of the car? 

THE WITNESS: To the front of the car. 

BY MR. RYAN: 

Q. You measured from the blood spot to the front of the car to 
get 72 feet? A. That is right. 

Q. How longa car is it? A. Sixteen to seventeen foot in 
length, somewhere in there. 

Q. Allright, sir. Now, insofar as that damage to the right 

front door post is concerned, was it the door post itself, Offi- 
cer, or was it that little thin metal rain vent or wind vent thatis over 
top of the door? A. Well, to the best of my recollection, it would be 
the roof, where the roof comes down and joins in there with the rain 
spout and the corner of the windshield comes in, as far as the rain 
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spout, I don't remember the rain spout. 

@. Iam not asking you about a rain spout. Is there not, or, 
was there not, on this car, a little wind vent, a little thing that starts 
off narrow, comes back 8 inches and spreads out to deflect the wind or 
the rain? A. You mean the window the manufacturer makes in there? 

Q. Yes, over the top. A. Over the top? ! 

Q. Yes, a little small metal piece that deflects wind and rain. 
A. Not that I know of, sir. | 

Q. It is your recollection, then, that you are talking about the 
door post itself being damaged in this case? A. All I have here is 
right front corner post near roof. | 

Q. Did you or Officer Williams take any pictures of this 
damage to the car? A. No, sir. 

Q. Did you mechanically test the car to see if it was in good 

operating condition? A. No, sir. 

Q. Did it have an inspection sticker? A. That, 2 would 
be on my PD 10, which is a public record. | 

Q. Do you have your PD 10 with you? A. No, sir. 

MR. NEWMYER: It says: "Approved sticker: Yes. " 

BY MR. RYAN: : 

Q. It says: "Approved Sticker: Yes." A. Yes. | 


Q. That means you checked his car to see it did have an in- 


spection sticker on it? A. Yes. 
* * * * | 
Q. Also, insofar as this safety zone is concerned, 1 will ask 
you if it has a legend at the approach end to indicate the manner in 
which automobiles can lawfully pass it, is it a two-way zone or one 
way? A. Yes, sir, it is two way. | 


* * x * | 


Q. What was the speed limit through that area? 
MR. NEWMYER: Wait a minute, the speed limit through the 


area and the recommended speed for passing a safety zone are two 


different things. 
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THE COURT: He may answer the question. 

BY MR. RYAN: 

Q. What was the speed limit, Officer? A. It is 25 miles per 
hour unless otherwise posted. 

Q. Was there any other posting there? A. No, sir, there 
isn't. 

Q. Was it 25 miles per hour on either side of the safety 

zone ? 

MR. NEWMYER: I object to that. 

THE COURT: Overruled, he may answer. 

THE WITNESS: It is a 25 mile an hour street. 

BY MR. RYAN: 

Q. Asa matter of fact, in your report you stated that, did you 
not, that the speed at this location is 25 miles per hour? A. Yes, sir. 

Q. Officer, in investigating this occurrence, did you find any 
marks, blood or otherwise, on the safety zone to indicate that the 
pedestrian, Mr. Richardson, was still on the zone, the safety zone, 
when struck? A. Onthe platform? 

Q. Yes, sir. A. No, sir, I don't recall any blood being on 
the platform. 


Q. I think you have already told us, at the risk of repeating it, 


you have no present recollection of having seen Mr. Richardson there 
at the scene? A. No, I have no recollection. 

Q. You are just testifying from your notes and what you recall 
of physical evidence? A. Yes, sir. 

* ; * * 

REDIRECT EXAMINATION 

BY MR. NEWMYER: 

Q. Do you know whether the regulations allow you to go the 
speed of 25 miles an hour inside a crowded zone ? 

MR, RYAN: Object to that, Your Honor please. 

THE COURT: Yes, I will sustain the objection. 

BY MR. NEWMYER: 
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Q. Do you recall what you actually found on the car to indicate 
whether or not that was the place on the car that the pedestrian 
struck? A. That was the only mark that we found on the car. 

Q. I want to ask you what kind of a mark you are talking 
about. A. The only answer I can give you to that, sir, is when 
we take a point on an automobile, we indicate the point by saying right 
front or right front door post and then we indicate the damage ina 
monetary value and under the monetary value, I put "No apparent , 4 
in other words, there was no dent or anything that would need repair. 

Q. Then how would you know that that was the point ? 

A. The only thing I could say to that, what we do in cases of accident 
where there is no damage, we look for brush marks or pieces of flesh 
or blood or where the paint is scraped a little bit. 

Q. Isee. So you don't know exactly what you found ‘in this 

case at all, but you assume you must have found something on 
the right front door post? A. Yes, sir. i 

Q. And the fact that you found that, doesn't mean that you in- 
tend to indicate that was the first part of the car that struck this man? 
A. In writing down, as I said, the point of the car that came in con- 
tact with the pedestrian, it is probably the only thing that showed on 
the automobile. 

Q. Isee. Well, for example, ifa bumper had zen a per- 
son's leg, would that show necessarily on a bumper? A. It would if 


there was any bit of dust on the car, it would, a brush mark. 


Q. Assuming there was dust on the car? A. Yes, sir. 

Q. Do you know whether you actually inspected the various 
parts of the car? A. Yes, sir, we do that in a case like this. 

Q. Did you see any part that was dusty or wasn't dusty or any- 
thing like that, that you recollect? A. The automobile being dusty ? 

Q. Yes, do you know whether it was dusty or clean? 
A. Apparently it was dusty, sir, otherwise I would have stated there 
was either a scratch or something. | 

Q. You mean, assuming that you found dust at the point of the 
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56 right front door, but you don't know that? A. No, sir, I don't. 
MR. NEWMYER: That is all. 
* * * 
PAUL WESLEY DOCKETT 
called as a witness by the plaintiff, being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NEWMYER: 
Q. What is your full name? A. Paul Wesley Dockett. 
57 Q. Where do you live? A. 1820 Eye Street, Northeast, 

Washington. 

Q. How long have you lived in this area? A. Approximately 
20 years. 

Q. By whom are you employed? A. United States Post Office. 

Q. How long have you been a post office employee? A. Ap- 
proximately 15 years. 

Q. Now, ‘do you recall an accident which occurred in front of 
the main post office on March 16, 1957? A. Yes, Ido. 

Q. Atthe time, where were you coming from? A. I was com- 
ing out of the City Post Office. 

Q. And which end of the post office were you on? A. The 
North Capitol and Massachusetts Avenue entrance. 

Q. All right. Did you have occasion to look at the streetcar 
platform at that time and place? A. Yes, I did. 


Q. Allright. Will you tell us what you saw first when you 


first looked over there? A. I was going to catch a car going west on 
Massachusetts Avenue-- 

MR. RYAN: I object to this, not being responsive. 

THE COURT: What did you see? 

58 BY MR. NEWMYER: 

Q. Without telling us why you were looking, the question is: 
What did you see when you did look? A. Iam afraid I don't understand 
the question. I saw quite a few things. 
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Q. Allright. What did you see on the platform? A. Well, 
on the platform I saw several people standing at the west end waiting 
for the streetcar. 
Q. Yes. A. Anda man walking down from the east end to- 


ward the west end. 


Q. Yes. Approximately where was he on the platform when 
you first observed him in relation to the two ends? A. I would say 
approximately in the center. | 

Q. All right. Now, which side of the platform would you say 
he was on, closer to the car tracks or closer to the post office? 

MR. RYAN: I object to that as a conclusion. I don't mind which 
side he says he was on but not which side he would say he was on. 

THE COURT: Which side was he on. | 

BY MR. NEWMYER: | 

Q. Which side was he on, of the platform itself? A. From 
the angle I was, I would say he was about center of the platform. 

Q. Now, what happenedthen? A. At the time I observed 
this, I was looking in that direction to see if there was a car coming. 

I was coming down the steps and I dropped my head to look down where 
I was walking and at that time I heard a thud and when I looked up in 

the direction, I saw this man, who was walking down the platform, 
spinning and then fall. | 

Q. Allright. When you saw him spinning, was he over the 
street or over the platform? A. He was on the platform, ‘on the edge 
of the platform. | 

MR. NEWMYER: That is all. | 

CROSS EXAMINATION 

BY MR. RYAN: | 

Q. Mr. Dockett, you had come out of the North Capitol Street 
door of the post office building, you come down quite a stairs when you 
come down there? A. That is right. | 

Q. And you had reached the public sidewalk of Massachusetts 
Avenue? A. No, I hadn't reached the sidewalk. 3 
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Q. You were still on the stairs? A. Thatis right. 

Q. That puts you, generally speaking, then, in the upper left- 
hand corner of this diagram on the board. Do you recognize this as 
being the post office, the streetcar platform, North Capitol Street, 

60 cross walk, can you orient yourself to that diagram ? 


A. Iwas going to say about the orientation of that diagram, from 


where I am sitting now, North Capitol would run this way and Massa- 
chusetts would run this way. 

* * * * 

Q. Can you tell us about how many steps you had come down, 
or, let's put it another way: How many steps did you still have left 
to go the rest of the way? A. Well, as you come out of the post 
office from that entrance, you come down a flight of stairs and there 
is a platform, then you start down the next flight of stairs and I had 
started down the second flight. 

Q. And from there you looked up toward-- A. Toward Union 
Station. 

Q. Toward Union Station and looking up toward Union Station, 
I understand you to say you observed a man in about the center of 
the platform? A. That is right, sir. 

Q. And by center of the platform you mean center both ways, 

both lengthwise and widthwise, is that right? A. Well, Iam 
sure it was center from end to end and the angle I was looking from, 
I would assume that he was in the center of the platform from side to 
side. 

Q. And when you observed this man, what was he doing? 

A. He was walking toward the west end. 

Q. Walking toward the west end? A. Of the platform. 

Q. Of the platform, so he was approximately in the center of 
it and coming toward North Capitol Street? A. That is right. 

Q. And coming toward North Capitol Street, Mr. Dockett, 
did you keep him under your observation? Did you continue to watch 
him? A. No, I said I dropped my head to see where I was stepping 
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and I hear this thud. | 
Q. Inthe meantime, though, you are continuing to walk along? 
A. That is right. : 
Q. You didn't stop and just look at this to observe what was 
going on? A. I was in motion at the time I heard the thud. | 
Q. How many other people were on that platform, do you re- 


call? A. There were several people on the platform. 
63 Q. And can you tell us in what part or parts of the platform 
they were located? A. They were standing at the west end. | 

Q. By west end, we mean down-- A. North Capitol Street. 
Q. Was anyone else in the general area in which you observed 
this one man in the center of the platform? A. No. | 
Q. He was all by himself? A. That is right. | 

Q. And headed west? A. That is right. 

Q. How was he dressed, Mr. Dockett? A. He was wearing 
an overcoat or topcoat, a shade of gray, as I recall. | 
Q. And what was the weather condition that day ? A, It was 


a sunny day. | 
Q. Windy? A. Not overly windy. | 
Q. Not overly windy? A. No. | 
Q. And at the time you observed that situation with a man in 
the middle of the platform and you on the lower steps of the post office 
building, did you also observe whether or not there was any vehicular 
traffic in the area of Massachusetts Avenue between the safety zone and 
64 the sidewalk? A. You mean going west or going east? 
Q. Going west. A. Yes, there was several cars coming down. 
there. | 

Q. West on Massachusetts Avenue? A. Going west on Massa- 
chusetts Avenue. 

Q. Did you observe whether there was any vehicular traffic 
passing between the safety zone and south of it along the car tracks ? 
A. That is what I was answering to just then, I thought. 

Q. Oh, you saw traffic between or south of the safety zone and 
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on the car tracks? A. That is right. 

Q. Did you see any traffic north of the safety zone and be- 
tween the safety zone and sidewalk on Massachusetts Avenue ? 
A. Going west? 

Q. Yes, sir. A. No, sir. 

Q. You didn't see any there? A. No, sir, not in that area, 
that is. At that time there was a car just about at the west end of the 
platform that had come down between the platform and the curb and 


all the rest of the traffic was proceeding to the left of the curb going 


west. 

Q. I want to see if I understand you, now. Are you telling 
us that in the area between the sidewalk and the safety zone, there 
was one vehicle going west and it had pretty nearly reached North 
Capitol Street? A. That is right. 

Q. And between the--or south of the safety zone and on the 
car tracks? A. Was more or less a line of traffic, several cars. 

Q. A line of traffic going west. How many cars were in that 
line of traffic? A. Several cars. 

Q. Were you able to determine whether that traffic was flow- 
ing uniformly? By that I mean was it keeping in motion? A. Yes. 

Q. Moving along? A. Traffic had the light. 

Q. Was that traffic moving as the usual traffic in that area 
moves, I mean so far as smooth and speed is concerned? A. I thought 
so. 

Q. Watching that traffic-- Strike that. 

As you observed that traffic, it passed on, into and through 
North Capitol Street? A. That is right. 

Q. How many steps had you taken, Mr. Dockett, from the 

time you first saw this situation until you next heard the thump 
you told us about? A. Well, I couldn't say exactly how many steps 
Ihad taken. I looked in that direction looking for a streetcar, asa 
matter of fact, and then dropped my head to see where I was stepping 
and it was just at that precise moment I heard this thud and I looked up. 


33 

Q. When you looked up, what did you observe insofar 
A. I saw this man in the process of spinning and then falling. 

Q. Where did he fall? A. On the edge of the platform. 

Q. On the edge of the platform right at the place where you 
saw him spinning? A. That is right. He was in the process of fall- 
ing when I saw him, his spin was part of the fall, in other words. 

Q. The spinwas part of the fall and that took place atithe same 
place you had seen him when you saw him walking? A. Not the exact 
spot, the man was in motion at the time I first saw him. I dropped my 
head and I heard this thud and when I looked again, he was spinning. 
That wouldn't be the exact spot. 

Q. Still on the platform? A. Yes, sir. | 

Q. When he stopped spinning, where did his body come to rest? 

67 A. Part of his body, his shoulders, a little below his shoulders, 
was on the platform and his legs was on the street, on the car track. 

Q. Asa matter of fact, his head and shoulders were back on 
the platform and he was stretched out so his feet and the rest of his 
body was laying across the car tracks ? A. Not across, more or less 


on an angle, the tracks run this way, he was more on an angle this way. 
Q. SoIcan understand that later, which angle, which direction 
were his feet headed? Easterly, westerly or southerly ? A. As I re- 
call, his headwas lying, was pointed west and his feet east, more or 
less in the same way he was walking, as I recall. | 
Q. But with his head west and his feet east? A. As I recall, 
yes. | 
Q. All right. As soon as that accident took place, aia you 
come over to where this gentleman was lying there on the car tracks? 
A. Yes, I did. 
Q. And did you see the driver of the car there? A. | Yes, I did. 
Q. Was the car still in motion after you heard the thump and 
looked up? A. Yes, it was. | 
68 Q. How far beyond the point where the gentleman on 1 the plat- 


form was spinning, was it, that the car was brought to a stop? 
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A. Well, as near as I recall, I would say somewhere between my 
chair and that first bench there, behind the diagram. 

Q. Where you are now seated in the witness stand? A. Where 
I am now to the first bench. 

Q. And the first bench which is inside the rail? A. That is 
right. 

Q. It was within that approximate distance that the car was 
brought to a stop? A. To my knowledge. 

Q. Did you observe the car skidded to a stop? A. No, I heard 
the tires, yes, but I wasn't actually looking at that at the time, I was 
still watching this man as he fell. 

Q. Mr. Dockett, do you drive a car, yourself? A. Yes, sir. 

Q. Do you recognize a difference between a sound which is 
emitted from the application of brakes wherein tires as against con- 
crete are concerned, and tires as against streetcar tracks, do they 
make the same sound when you apply brakes? A. No. 

Q. You heard tires in this case. Can you recall whether or 

69 not you heard tires in contact with asphalt or tires in contact 
with car tracks? A. In contact with the pavement, I would say. 

Q. The pavement. You recall no skid marks? A. I didn't 
look at the skid marks but I heard the sound of skid marks. 

Q. You heard the sound of skid marks. Did you have conver- 
sation-- A. I heard the sound of a car skidding, the wheels being 
locked, dragging, I didn't pay any attention to the skid marks when I 
walked over to where the man was lying. 

Q. Did you observe how many people were inthe car? A. As 
I recall, it was the man and his wife and two children. 

Q. And do you recall where they were within the car? A. The 
two children were in the back and the man and woman in the front. 

Q. Mr. Dockett, as you heard this thump you have testified to, 
did you look up fast enough to see any physical contact between the 
plaintiff in this case and the vehicle with which he was in contact? 


A. When I looked up, the man was in theprocess of falling, contact 
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had been made. I wasn't looking at the scene at the time of the impact. 

Q. And he was then spinning? A. That is right. : 

Q. How far past him had the car gotten at that point, if you 
recall? A. Well, just about the tail end and looking at the car from 
my position, I can't be sure whether the car had passed him entirely 
put I would say that the tail end had just passed him. | 

Q. Did you remain at the scene of this accident, Mer, Dockett , 


until the police officers arrived? A. Yes, sir, I was there when they 
arrived. ! 

Q. Did you tell any of these officers what you had observed at 
the time? A. AsJI recall, I did, yes. 

Q. Do you recall talking to Officer Neuenhoff who testified 
here a few moments ago? A. I don't know him by name, I never did 


know the name of the officer. | 
| 


* * * * 

MR. RYAN: May I have him brought in just for identification, 
Officer Neuenhoff. | 

(Officer Neuenhoff was brought into the courtroom. ) 

BY MR, RYAN: 

Q. Mr. Dockett, this is Officer Neuenhoff. Do you recognize 
him as one of the investigating officers to whom you spoke and made 


a statement at the time of the accident? A. Yes, sir. | 
* * * * 


Q. Did you make a statement to Officer Neuenhoff that a 
man stepped from the platform and you were on the north curb of 
Massachusetts Avenue, looking east on Massachusetts Avenue , look- 

ing for a streetcar, the first automobile went past, a second 
automobile came by and a pedestrian stepped into the car as it went 
by? A. That is not my statement completely, it is partially right. 

Q. Well, Mr. Dockett, you don't deny that you made that 
statement to Officer Neuenhoff when he was investigating the acci- 
dent? A. Not as you are reading, I didn't make that statement just 


as you are reading it to me. 
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Q. You lived at 1821 Eye Street, Northeast? A. That is 
right. 

Q. Phone, Lincoln 7-1004? A. That is right. 

Q. Did you give your name and addr ess at that time to Mr. 
Gregory here, also? A. Yes, I did. 

Q. Andto the officers? A. That is right. 

Q. Mr. Docket, let me ask you this, were you familiar with 
that intersection as an automobile driver, did you know that intersec- 


tion? A. Oh, yes, I have worked out of the main office for several 


years. 

Q. Then, I would like to ask you this, if you recall, do you 

recall whether or not on March 16, 1957, driving on either 
side of that safety zone, the one we are talking about, was permitted, 
was it legal to drive on either side of the safety zone at that time ? 
A. In 1956-57? 

Q. 1957, when this accident happened. A. Oh, yes. 

Q. It had, did it not, a double diagonal sort of a diamond on 
the eastern end which showed that you could drive on either side? 
A. On either side. 

Q. Do you recall what the speed limit was at that point in 
1957, March 16,' when this accident happened? A. Can't say that I 
do, definitely. 

Q. Do you recall whether or not traffic lanes were marked 
for traffic between the safety zone and the sidewalk? A. Yes. 

Q. You recall that they were or were not? A. That they were. 

Q. Have'these signs been removed? A. Not to my knowledge. 

Q. But you think they were there in 1957? A. As nearasI 
can recall. 

Q. How many lanes were provided for? A. I believe two be- 
tween the platform and the curb. 

MR. RYAN: I have no further questions 
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REDIRECT EXAMINATION 
BY MR. NEWMYER: 


Q. That statement that he was reading you from, some 


record he has of your conversation with the police officer, you said 


it wasn't entirely correct. Would you explain what you meant by that, 
what you did tell the officer and where he may have gotten the thing 
he was reading? A. Yes. I recall very distinctly and definitely tell- 


ing the officer that I came from the vicinity of the curb over! here in 
front of the post office and that I observed this man walking down the 
platform, as I testified to a while ago, and he asked me did t actually 
see the car hit the man and my reply to that was, no, but that the 
driver, I had talked with the driver between the time of the accident 
and the arrival of the police and that the driver told me the man had 


walked into the side of the car. 


Q. So you were repeating to the police officer what the driver 


told you, not what you actually saw? A. That is right. 
MR. NEWMYER: That is all. 
THE COURT: Anything further? 


MR. RYAN: Just a moment, Your Honor please. 


RECROSS EXAMINATION 
BY MR. RYAN: 


Q. When was it, Mr. Dockett, that you talked to Mr. Dockett 


and he told you-- 

THE COURT: Mr. Who? 
THE WITNESS: Mr. Gregory. 
BY MR. RYAN: 


Q. Mr. Gregory, Iam sorry. You talked to him and he told 
you the pedestrian walked into the side of his car? A. That was 
| 


immediately after the accident happened. 


Q. Did you dispute that with Mr. Gregory? A. I couldn't. 
Q. You didn't dispute it with the officer? A. I couldn't. 
Q. And you don't know why it would be that the officer failed 


to note in his report that you were relating to him what Mr. | Gregory 
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had told you, rather than putting in his report what he says you told 
him? A. All I can say to that is either the officer misunderstood 


me--that he must have misunderstood me. 
* 2 * ak 
WALTER ROY OSTROM 
called as a witness by the plaintiff, being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. NEWMYER: 

Q. What is your full name? A. Walter Roy Ostrom. 

Q. Where do you live? A. 1908 35th Place, Northwest. 

Q. How long have you lived in the Washington area ? 

A. Since 1924. 

Q. Are you a former member of the Metropolitan Police 
Department? A. Iam. 

Q. And what was your rank when--did you retire? A. I 
retired the 30th of September, 1957, and I was Supervisory Sergeant 
in the Accident Investigation Unit. 

Q. How long did you investigate accidents for the Metropoli- 
tan Police Department? A. Well, over a 28-year period, about half 
that time was spent in the Accident Unit. 

Q. Did you get any specialized training in accident investiga- 
tion also? A. Yes, I did, and then I instructed the course on a great 

78 many of the features, skidding, reaction distances, time co- 
efficient, such things as that, not only among my men in the Accident 
Unit but also in the classes held for the rookies and also for the other 
classes held in the Police Academy. 

Q. By the way, what is reaction distance that you mentioned? 

MR. RYAN: I object to that, I don't know that it has any place 
in this case at the moment. 

MR. NEWMYER: It may have, I think it is proper just to give 
the definition. 

THE COURT: You may answer. 
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THE WITNESS: Reaction time is from the moment that an in- 
dividual senses danger and starts to apply the brake, it is from the 
moment that danger is seen until the foot is placed on the brake and 
braking action starts. | 
BY MR. NEWMYER: | 
Q. And from your experience and the experience of all the 
safety engineers that deal with the problem, have they come up with 
a time reaction that it takes a normal person in driving a car, after 
seeing a danger or sensing a danger, to get his foot on the brake ? 
A. Three-quarters of a second. 
MR. RYAN: Objection. 
THE COURT: Objection sustained. 
BY MR. NEWMYER: 
Q. Assume a normal person, regardless of the speed at which 


he may be traveling, is there a recognized time within which it takes 
such a person to take his foot off the accelerator or off the floor and 
put it on to the brake? A. There is. | 
MR. RYAN: Object to that. 
THE COURT: Objection sustained. 
MR. NEWMYER: Would you stipulate to it? | 
MR. RYAN: I won't stipulate to any expert testimony 
THE COURT: There is nothing before the Court now which 
would constitute a basis for the expert testimony. : 
MR. NEWMYER: I think it would become pertinent later on, 
Your Honor. I also submit that the basis would be the marks that are 
on the board. | 
MR. RYAN: If he is going to make a statement, let's make it 
at the bench. 
(At the bench:) | 
MR. NEWMYER: Actually, I am laying the basis for an argu- 
ment later by a matter of deduction to show that it took the man three- 
quarters of a second to react after his wife told him he had struck a 


man, but there is a distance in there of some 17 feet where he did not 
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react after he had struck the man. I think it would show his general 
inattention at the time of the accident. 

THE COURT: I don't think so. I will sustain the objection. 

(End of bench conference.) 

BY MR, NEWMYER: 

Q. Officer, did you at my request go to the platform that was 
involved in this case? A. I did. 

Q. Did you have with you at that time an automobile which you 
were advised was the same type of automobile as Mr. Gregory was 
driving on the day of this accident? A. I did. 

Q. Did Mr. Richardson, the plaintiff in this case, accompany 
you at that time? A. He did. 

Q. Did you and Mr. -- 

MR. RYAN: Iam going to object to the leading questions. 

THE COURT: I don't think they are objectionable now. I will 
overrule the objection. 

BY MR. NEWMYER: 

Q. Were 'pictures taken on that day of the plaintiff and a simi- 
lar car at the same platform involved in this case? A. They were. 

MR. NEWMYER: Would you mark these Plaintiff's Exhibits 

for identification 1, 2, 3, 4, 5, 6, 7, 8, and9. 

THE DEPUTY CLERK: You want them with separate numbers? 

THE COURT: Give them one and letters. 

THE DEPUTY CLERK: This is No. 6. 


(Photographs were marked Plaintiff's 
Exhibit Nos. 6(a) to 6(i) for identi- 
fication. ) 


BY MR. NEWMYER: 

Q. I show you what has been marked Plaintiff's Exhibits Nos. 
6(a), (b), (c), (a), (e), (£), (g), (h), and (i), and ask you if those are 
the photographs which were taken at the scene of this accident ? 


A. Yes, sir. 
Q. Were these photographs taken on December 3 of this year? 
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A. That is correct. | 
Q. And do these photographs show the same type of car, 1952 

Chevrolet two-door, which you were advised was involved in this acci- 
dent? A. It does. 
MR. RYAN: I must object to this, I don't think these photo- 
graphs would be proper evidence. 
MR. NEWMYER: Iam going to introduce them, I wanted to 


ask the question. 


MR. RYAN: The more remarks we have regarding identification, 

I think the further afield we go. | 

THE COURT: Yes, objection sustained. | 

MR. NEWMYER: I would like to offer these in evidence, Your 
Honor please. 

MR. RYAN: L.object. 

THE COURT: The objection is sustained. 

(At the bench:) 

MR. NEWMYER: If Your Honor please, this photograph, for 
example, shows the plaintiff at the same platform, although standing 
further back from the edge, shows the same type of car as was in- 
volved in this accident, the plaintiff is standing at the same platform 


at a point about where the blood spot was found. | 
THE COURT: In other words, this is what the plaintiff told the 
officer, is that right ? | 
MR. NEWMYER: No, this is what I told the officer based on the 
evidence that has already been heard, showing the same platform, the 
same car, the same plaintiff, and I submit that it would be admissible 
to show the jury a photograph of the manner in which we allege the 
accident occurred, with the difference being that the plaintiff in these 


two pictures is further back than he actually was standing at the time 


of the accident. 
MR, RYAN: I object to them, if Your Honor please, for many 
reasons. Basically, there has been no testimony here establishing 
that the car was rubbing the safety zone the way these pictures 
| 
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endeavor to show it; practically speaking, he has the automobile lipping 
over the edge of the safety zone. I think he wants me to come in and 
confess liability or something. 

MR. NEWMYER: There is a reasonable inference from the 
evidence, there has to be, absolute, not even just an inference, if the 
man was standing as he claims he was, the car was right up against 
that safety zone. 

Now, in these two pictures, he is standing back further. I have 
two others that I want to bring up here at this time. 

These which haven't been marked yet show me at that same 
safety zone in the same position that the plaintiff described, with the 
same kind of a car, showing the portion of the car that would come in 
contact with the plaintiff and you will notice that there is still about a 
four-inch width between the tire and the zone itself, so it isn't practically 
lipping, in order to hit someone's clothing that is standing in that posi- 
tion. 

THE COURT: You are offering these, too? 

MR. NEWMYER: Yes, I want to add these to the exhibit. 

MR. RYAN: Objection. 

THE COURT: The objection is sustained. 

Give these two photographs a number. 

THE DEPUTY CLERK: Nos. 7 and 8. 


(Photographs were marked Plaintiff's 
exhibits Nos. 7 and 8 for identification.) 


(End of bench conference.) 

BY MR. NEWMYER: 

Q. Let me ask you this question, Sergeant, with the plaintiff 
standing, that is, Mr. Richardson standing on the edge of that platform 
on the rail side, in a position which he described in the evidence as 
this, I will stand here where he did, assuming this is the edge of the 


platform and standing like this, facing the west, facing North Capitol 


Street, and with the automobile similar to or the same make and model 
as the one which Mr. Gregory was driving, what part of the plaintiff's 
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body or clothing would come in contact with that car or would the car 
come in contact with, if the car was being driven with its wheels be- 
tween the platform and the first rail at a point of approximately three 
to four inches, that is the tire, from the edge of the platform? 

MR. RYAN: I object to that, if Your Honor please. : 
THE COURT: How does he know what kind of a car was being 
driven? 
MR. NEWMYER: He knows because that is in the evidence, 
Your Honor, and the officer testified to it, 1952 two-door Chevrolet. 
MR. RYAN: There is a further objection, there is no testimony 
in this case as to what part of the street this car was being operated, 
even the officer couldn't identify where the skid marks were. 


THE COURT: He may answer. 


THE WITNESS: The first contact would be made by t the front 
bumper at the furthermost turn-around, which is four and three-quarter 


inches, it extends out from the outside of the right front tire, that is 
four and three-quarter inches, that protrudes out the furthest, except 
at the back fender, it is five inches out from the outside of the rear 
tire, protrudes out the most. 
BY MR. NEWMYER: 
Q. From your experience in investigating accidents over a 
period of some--would you say 15 or 20 years? A. Twenty-eight years 
altogether. | 
Q. Twenty-eight years. When a person is, to use the expres- 
sion, sideswiped or hit on the side, just the side part of a vehicle, what 
is the result, the physical result of that person's movement thereafter ? 
MR. RYAN: Object to that, if Your Honor please. I don't think 
this is a question for expert testimony at all. | 
THE COURT: He may answer. | 
MR. RYAN: We have got facts, testimony, how this occurred. 


86 THE COURT: He may answer. : 


THE WITNESS: It would cause a person to spin, coming in 


contact with clothing or physical contact against the body. 
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BY MR. NEWMYER: 

Q. Cause him to spin? A. Cause him to spin, yes. 

Q. And if the car is still in a position next to him when he is 
spinning, is it then probable that he would strike another portion of that 
car? A. Perfectly probable. 

MR. RYAN: Object to that, same reason. 

THE COURT: I will sustain the objection to that. The jury is 
instructed to disregard the last statement. 

BY MR. NEWMYER: 

Q. The situation which you described with respect to a person's 
clothing being caught by a bumper, which you started to answer the 
previous question, could that occur without any actual physical mark 
being on the bumper, from your experience in investigating 28 years of 
automobile accidents? A. Yes. 

MR. RYAN: Object. 

THE COURT: He may answer. 

THE WITNESS: It could be, because the clothing alone is com- 

ing in contact with a part of the car. 

MR. NEWMYER: That is all. 

MR. RYAN: No cross-examination. 

* ! * * * 

Washington, D. C. 
December 15, 1959. 

* * * * 

MR. RYAN: Your Honor please, at this time I would like to 
make a motion for a directed verdict in favor of defendant based upon 


the basic ground that although negligence has been claimed on the part 


of the defendant in this case, namely, operating his car at too fast 

a rate of speed, passing too close to a safety zone, failure to give full 
time and attention, and failure to maintain his car in a proper manner, 
there has been absolutely no evidence in this case in any way connecting 
any negligence of this defendant with the accident which the plaintiff has 
sustained. 
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I submit that this cannot be a res ipsa case. 
* * * * 


90 THE COURT: I think there is sufficient evidence to go to the 
jury. I will deny your motion. ! 

* * * 
91 THOMAS E, GREGORY 
the defendant, called as a witness in his own behalf, being first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. RYAN: : 
Q. Mr. Gregory, will you state your name, please ? A. Thomas 
: 


Earl Gregory. 


* * * * 
Q. Directing your attention to March 16, 1957, you be then 
the owner and operator of the motor vehicle which is involved in this 
accident and which we are now concerned with here? A. That is 
correct. ! 
* * * * | 
Q. Now, will you tell us how you got from 1435 A Street over 
to Massachusetts Avenue and North Capitol? A. Well, the best of my 
knowledge, I proceeded out East Capitol around Lincoln Park, down 
Massachusetts Avenue to Union Station and around the plaza and con- 
tinued on out, I started on out Massachusetts Avenue past the post 


office. 


Q. Now, at that point, how was traffic, what was the condition 

93 of traffic at Massachusetts Avenue near the post office? 
A. Traffic was, oh, moderate, I'd say, moderate heavy. | 
Q. In what lane of traffic were you traveling? A. The lane that 
I was in would be considered the extreme left lane. | 
Q. And were you the leader of that lane or would other cars be 
in front of you? A. No, I was not the leader of it, there were several 


cars in front of me. | 
Q. They were all proceeding in the same lane that you refer 


95 
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to as being the lefthand lane? A. That is correct. 

Q. About what speed was that lane of traffic traveling ? 
A. Twenty, twenty-five miles an hour. 

Q. Were you keeping apace of the lane? A. Yes, I was. 

Q. In addition to the left lane of traffic in which you were 
operating, was there any other traffic on Massachusetts Avenue going 
in the same direction you were? A. The other two lanes, the ones to 
the right of me were full. Ordinarily, coming around the plaza by 
Union Station, sometimes it is difficult to get over to the extreme 
right lane or to get over-- 

MR. NEWMYER: I object to what it is ordinarily, I think we 

direct ourselves to this particular day. 

THE COURT: Tell what the situation was that morning. 

THE WITNESS: Traffic was moderate heavy. 

BY MR. RYAN: 

Q. As you proceeded in the lefthand lane, you come eventually 


to a safety zone; you are familiar with that safety zone ? A. Yes. 
Q. On this particular morning, did you observe whether or not 
there were persons on that safety zone as you approached it ? 


A. There were. 

Q. Do you know how many, approximately how many? A. I'd 
hazard a guess of 15 or 20. 

Q. And insofar as those persons were concerned, do you recall 
where they were on the safety zone? A. At the end, primarily, I 
would say. 

Q. At the end, which end do you refer to? A. That would be 
the west end. 

Q. In addition to persons on the west end, were there other 
persons on the platform that you observed? A. Not that I recall. 

Q. Now, as you passed the safety zone, I will ask if you can 
describe how close to it you passed, tell us where you drove. 

A. Well, in going down that lane, my right wheels were cross- 
ing the manhole covers because the bumpity, bumpity bump effect 
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that you notice. ; 
Q. Where are those manhole covers in relation to the car 

tracks? A. They are between the center rail and the outer rail about , 

I'd say, two feet from the platform. | 


Q. And you were traveling in such a way you were traveling 


over top of these manhole covers? A. That is correct. 

Q. Did you at any time change from that position to a position 
either closer or further away from the safety zone? A. I doubt it 
seriously. | 
Q. And insofar as your speed was concerned, did mca at any 

time diminish or increase your speed prior to the happening of the 
actual accident? A. Ican't say that the rate of speed diminished. 

Q. Are you aware of what condition that the traffic light con- 
trolling North Capitol and Massachusetts Avenue, the Massachusetts 
intersection, was at the time you approached? A. The light was green 
as I was approaching. | 

Q. Did it remain green at all times during your approach to it? 
A. Yes, it did. 

96 Q. Were you aware at any time, Mr. Gregory, of anyone stand- 
ing on the edge of the safety zone? ? A. No, because I was aware of the 
people standing on the safety zone, period, there wasn't no one I could 

single out. i 

Q. There was no one on the safety zone who stood out any 


more than anyone else? A. No. 
Q. Do you have any recollection of having seen the plant in 
this case, Mr. Richardson, at any time prior to the actual contact with 
him? A. No. | 
Q. What first do you recall in connection with actual physical 
contact with Mr. Richardson? A. I had no knowledge of physical con- 
tact with Mr. Richardson. | 
Q. When did you become aware that there had peen a physi cal 
contact with Mr. Richardson? A. When my wife told me that some 


one hit me or there was a thump or bump or something, and I stopped 
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the car, looked in the mirror and there was a gentleman lying on the 
street. 

Q. The first indication you had that anything was amiss was 
when your wife made some exclamation? A. That is correct. 

Q. From that point to where you brought your car to a stop, 

97 about how far did you travel? A. Three or four car lengths, 
I would say, roughly. 

Q. Did you reach the end of the safety zone before you brought 
it toa stop? A. No. 

Q. You were still beside the safety zone? A. Yes. 

Q. Were you still in the same position in relation to the car 
tracks? A. Yes. 

Q. That you have described? A. Yes. 

Q@. What did you next do after you looked in themirror and saw 
the man out behind your car? A. I immediately got out and ran back, 
ran past him to the First Street entrance of the post office to use the 
telephone to call the ambulance and the police, came back and saw 
there was nothing I could do until someone else came. 

* * * * 

Q. And will you tell us, Mr. Gregory, how Mr. Richardson 
was stretched out there or laying in the street in relation to the plat- 
form and in relation to where his feet were? A. His head was on the 
edge of the platform and his feet were diagonally across the streetcar 
tracks, his feet were facing, I'd say, southwest. 

Q. Now, did you examine the side of your car, the righthand 
side of your car after this accident? A. Yes, I did. 

Q. Will you tell us what, if anything, you observed, any part 
of the righthand side of your car? A. Over the window, there was a 
chrome plated visor that was dented near the center door post. I took 
reasonable good care of the car, I washed it often, so I knew that the 
dent hadn't been there prior to that time. 

Q. Is that the only mark or indication of any sort that you 
found on the side of your car? A. Yes, sir. 
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Q. Did you observe or look the rest of the car over, the front 
bumpers and righthand side, in any way? A. Well, I did and the 

officers did, too. | 

Q. You found, nor they found, no other mark? A. That is 


correct. 
99 Q. It has been described here that this was a 1952 two-door 
Chevrolet sedan, is that correct, is that what it was? A. That is 
correct. 
Q. Will you tell us what, if any, markings were on the safety 
zone to indicate which side-- A. On this particular platform, traffic 
is permitted to pass on either side. 
Q. That was true at that time when you passed there? A. That 
is correct. | 
Q. What was the condition of the weather on this day? 
A. Clear, sunshiny day. | 
Q. Were there any obstructions anywhere from the time you 
first approached this safety zone until you reached the point where 
Mr. Richardson was in contact with your car, which in any way pre- 
cluded you from seeing people on the platform? A. None whatsoever. 
MR. RYAN: Mr. Clerk, may I have these marked, please, 
Defendant's Exhibits Nos. 3, 3-A, B, C, for identification. | 


(Photographs were marked Defendant's 
Exhibits Nos. 3-A, 3-B, Se 3-D, for 
identification. ) 


MR. RYAN: May I indicate they were marked 3-A, B, C andD, 
there is no 3. | 
100 BY MR. RYAN: | 
Q. Mr. Gregory, I show you what have been marked for iden- 
tification 3-A, B, C, and D, and ask if those photographs, with the 
exception of the pedestrians and/or vehicles which are in them, re- 


flect the safety zone and the streetcar tracks and the post office in 


relation to each other as they existed on the day of the happening of 
your accident? A. That is correct. 
| 
MR. RYAN: These have been, if Your Honor nen 
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THE COURT: Have you seen these? 
MR. NEWMYER: No, I haven't. 
MR. RYAN: They were marked at pre-trial. 
MR. NEWMYER: No objection. 
THE COURT: Very well, they will be received. 


(Defendant's Exhibits Nos. 3-A, 3-B, 
3-C and 3-D were received in evidence.) 


MR. RYAN: Mr. Newmyer, may we agree that 3-B is the view 
going west or looking west on Massachusetts Avenue; while 3-A would 
be a view looking east ? 

MR. NEWMYER: All right. 

* * * * 

101 Q. When the police came and they were talking to everybody , 
were you able to get the names of any witnesses to this accident ? 


A. A man came up and said he had seen the accident, saw what hap- 


pened and gave me his name. 
Q. Who was that? The man who testified here yesterday ? 
A. That is correct. 
Q. Mr. Dockett? A. That is correct. 
Q. Were any other witnesses identified to you? A. No. 
Q. Do you know the identity of any others? A. No. 
MR. RYAN: I have no further questions. 
CROSS EXAMINATION 
BY MR. NEWMYER: 
Q. Mr. Gregory, the question that Mr. Ryan asked you, just 
before the last one, was to the effect as soon as you saw Mr. Richard- 
102 son there in the street you ran and called the police. Did you 
say that you saw him laying in the street ? A. I said I stopped the car 
ran back, first, I said I looked in the mirror, stopped the car, ran 
back and called the police. 
Q. Then you didn't say that you saw Mr. Richardson laying in 
the street? A. It is according to how you phrase it. 
Q. Did you say, is it a fact that you saw him laying in the 
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street? A. Yes, I saw him laying in the street. 
Q. Was any part of his body on the platform? A. His head. 
Q. Andthat is all? A. That is all. 
Q. You remember giving a statement, the same day|as the 
accident, to a detective from the Police Department? A. DoI remem- 
ber giving a statement to a detective? 
@. Yes. A. Yes, I do. | 
Q. The same day of the accident, that afternoon? A. 
made a statement that day. 


* * * * 


103 Q. Didn't you say in this statement, the same day as the acci- 


dent: "I put my brakes on and stopped and went back and saw this man 
laying on the edge of the westbound platform with his head laying on 
the platform." Is that correct? | 

MR. RYAN: I submit again the best evidence is what he said 
in writing. | 

THE COURT: I will overrule the objection, he may answer the 
question. | 

THE WITNESS: I imagine I did. 

THE COURT: Did you make such a statement ? 

THE WITNESS: I made the statement, yes, sir. 

104 BY MR. NEWMYER: 

Q. What did you mean when you said that you saw the man lay- 
ing on the edge of the westbound platform? A. His head was laying on 
the edge of the platform. : 

Q. But the way you said it, that you saw the man laying on the 
edge of the westbound platform with his head laying on the platform, 
did you not mean that his entire body was laying on the edge and his 
head further on the platform? A. The statement did not mean that his 
entire body was on the platform. 

Q. But you did say, the day of the accident, that you saw the 


man laying on the edge of the platform, right? A. That is what the 
| 


statement says. 
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Q. So when Mr. -- 

MR. RYAN: Before we ask the next question, did he say, "Saw 
the man”’-- 

Miss Reporter, did he say, "Saw the man laying on the edge"? 

MR. NEWYMYER: That is what I said. 

MR. RYAN: Let's get the statement, it doesn't say that. 

(Counsel conferred regarding the statement.) 

* * * * 

105 BY MR. NEWMYER: 

Q. Do you mean that you went outside of that park area up in 
front of the station or you were on the inside where the cabs are and 
there is another lane for street cars? A. I went around the circle. 

Q. Around the outside? A. That is correct. 

Q. And did you say that there were two lanes of cars between 
the streetcar platform and the sidewalk? A. Yes. 

Q. That left a third lane, did it not? A. Possibly, but I have 
never seen three lanes of traffic down there at one time, moving, anyway. 

106 Q. My question was it did leave a third lane that you could have 
gone on the outside of the platform, correct? A. Maybe. 


Q. And you weren't going to make a left turn at North Capitol, 
you were going to the market, weren't you? A. That is correct. 
Q. Now, were you driving 25 miles an hour? A. Approxi- 


mately. 
Q. And 25 miles an hour was the speed limit in that area? 
A. That is correct. 
Q. Did you feel that you should drive the entire speed limit in 
passing on the inside of a platform that was crowded with people? 
A. May I give a qualified answer? 
Q. I don't know what you mean by that. 
THE COURT: What is your answer? 
THE WITNESS: At the time, yes. 
BY MR. NEWMYER: 
Q. Are you telling us that there were two full lanes of cars all 
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the way back of that 168 feet of the platform on the right side of you? 
A. May I explain the situation of the traffic ? 

Q. Certainly. A. As you know, quite frequently-- | 
107 Q. No, I don't want to know quite frequently, I wish you would 


just confine yourself to this particular day. Tell us anything you want. 
A. This particular day I wouldn't have been able to get over to the 
right lane anyway because traffic was heavy as I came out of the 
circle to come back into Massachusetts Avenue, and taking the extreme 
left lane was the safest way of driving, it would have been hazardous 
for me to try to make it over to one of the other lanes. | 
Q. All the traffic that comes around that circle channels down 
Massachusetts, the cars on the right came from that circle, too, didn't 
they? A. Possibly some of them were going down Massachusetts and 
some were going down First Street, Northeast. | 
Q. Are you telling the Court and the jury that this entire space 
here was filled with cars before you came up to this area? A. I don't 
know whether or not that entire space was filled with cars, all I can 
say, it was hazardous for me to get over to one of those lanes, the 
traffic situation about half a block away determined which lane I was to 
drive in. | 
Q. Your lane was determined by the situation as you came out 
of the circle, was it not? A. That is correct. 
Q. And the circle is up here and you were on the outside of the 
108 circle and you could have come right around here and gone down 


here with the other cars, couldn't you? A. I think you are miscon- 
struing the statement. I was on the outer edge of the traffic on the 
outer lane, the left lane of the traffic coming around the file and it is 
naturally dangerous if you are going to proceed-- | 
Q. Are you saying you were in a lane, three lanes be traffic 
coming around the circle together? A. I think so. | 
Q. Youthink so? A. Yes. Now, there might not have been 
three lanes of traffic. 


Q. Are you saying that two lanes of traffic was on your right 
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and those two lanes went in here and you went down here? A. There 
were cars in front of me and I followed them. 

Q. Do you know whether or not they were intending to make a 
left turn at North Capitol? A. That, I can't say. No signals were 
given and I believe there is a no left turn sign there at North Capitol 
Street. 

Q. Now, you say that you saw a bunch of people down at the end 
by North Capitol, and are you also telling us you never say Mr. Richard- 
son at all up in the middle of the platform? A. I couldn't identify any- 

109 body as an individual, there were 15 or 20 people. 

Q. You never saw Mr. Richardson, apart from those people, 
up in the middle of the platform? A. No. 

Q. And you are saying that you were driving with your right 
wheels between the northern rail and the center rail? A. That is cor- 
rect. 

Q. You mean two or three feet away from the platform? 

A. At least two. 
Q. And are you telling us that this man must have gone from 


the platform and stepped out two or three feet into your front right 


door and you never saw him? A. Iam saying that I never saw him. 

Q. And you are also telling us that there is a dent in the right 
front door post right by the sun visor of your car, that is right next 
to your front window, right? A. The dent was by the center post, 
three or four inches from the post, I guess. 

Q. You are talking about the front? A. No, I am talking about 
the center post near the seat. 

Q. Oh, way back? A. The center post where the seat is. 

Q. Way back of the back of the door? A. Yes. 

110 Q. Are you saying that Mr. Richardson hit there? A. He hit 
near the center post between the windshield and the door, it covers 
that much distance, I guess (indicating). 

Q. Assume that Mr. Richardson, who is as tall as he is and 
as big as he is, came into contact with the right side of your door in 
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order to cause the dent that you described, are you telling us that you 
never knew anything about that? A. I didn't say the dent was in the 
door, I said the dent was in the visor, a chrome plated visor at the top 
of the door. | 

Q. Is that that rain visor that he was talking about ? | . Ibe- 
lieve it is. | 
Q. That would mean that whatever part of his body came in 
contact with that, the rest of his body had to be next to your window 
when it hit, right? A. That is correct. 
Q. And you never saw it? A. No. 
Q. Are you telling us that with your car two or three feet away 
on the streetcar rails, he hit there and went all the way back to where 
his head was laying on the platform and you didn't know anything had 
happened? A. Excuse me, I stated that I was driving over these man- 


111 hole covers and there is a thumpety-bump anyway, so one bump 
couldn't be distinguished from another. 
Q. Thereis no thumpety-bump in every one, it depends on how 
loose they are. A. I had snow tires on my car and each one registered. 
Q. Athumpety-bump? A. Call it what you like. 
Q. You still have that car? A. No, I don't. 
Q. You are telling us that your snow tires are going down that 


streetcar platform and you are going to have a thumpety-bump on every 
one of those manholes? A. Yes, sir. | 
Q. And that thumpety-bump is going to be so noisy that you can't 
hear a man hitting the side of your car and bouncing back three feet ? 
A. Well, friend, I didn't hear him. | 
Q. When did your wife tell you that you had hit a man? A. I 
imagine it must have been immediately, after she felt this unusual bump 
or got a glimpse of something, I don't know. 
Q. Was it immediate? A. I would assume that it wa s. 
Q. And her words were, "You have hit a man"? A. Something 
to that effect. | 


112 Q. So she knew that you had hit a man, not just some 
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thumpety-bump that was out of the ordinary, she said, "You hit a man," 
right? A. Or something to that effect. 
Q. How far in front of you was the car ahead? A. About two 


or three car lengths. 

Q. When you came back and saw Mr. Richardson, was he 
bleeding? A. I did notice some blood. 

Q. Was he bleeding, he had two big cuts on his head in addition 
to cuts on the rest of his body, didn't he? A. I couldn't say that, 
naturally, I was upset at the time. 

Q. Did you see any blood on the platform? A. I don't know. 

Q. There was blood on the platform from all those cuts on his 
head, was there not, when his head was laying there? 

MR. RYAN: I object to that, argumentative. 

THE COURT: Objection sustained. 

BY MR. NEWMYER: 

Q. Was there blood on the platform under his head? A. I don't 


MR. NEWMYER: I think that is all. 

THE COURT: Do you have any redirect? 

MR. RYAN: Just one. 

REDIRECT EXAMINATION 

BY MR. RYAN: 

Q. Mr. Gregory, Mr. Newmyer asked you if, in part of an 
answer to a question, you didn't state: "I put my brakes on and stopped 
and went back and saw this man lying at the edge of the westbound plat- 
form with his head lying on the platform, apparently"-- 

MR. NEWMYER: Wait a minute, I didn't say anything about that. 

BY MR. RYAN: 

Q. Did you make an entire, complete statement as to how you 
understood this accident happened, in response to the question: 'Now, 
tell me in your own words exactly what happened"? 

MR. NEWMYER: I don't understand the question, Your Honor. 

THE COURT: Ido. 
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Did you say something more than Mr. Newmyer asked you, 
make a complete statement of how it happened ? 

THE WITNESS: I possibly did. 

BY MR. RYAN: 

Q. I show you two pages of questions and answers and ask if 
that is your initial at the bottom of the first page and your signature 
on the bottom of the second page, Mr. Gregory? A. This is my 
statement. | 
114 Q. Does that refresh your recollection that you did make a full, 


complete statement as to what happened in response to that one ques- 
tion? A. Yes, it does. 
MR. RYAN: Your Honor please, I would like to offer the entire 
stateme nt. | 
MR. NEWMYER: May we approach the bench? 
(At the bench:) | 
MR. NEWMYER: If you show the Court that statemen t--Mr. 
Ryan was asking him to repeat a conclusion which he put at the end of 
that sentence, "apparently he walked into the side of my car. " J think 
it was not only inadmissible when it was given but is inadmissible now 
and had no relation to the question I was asking him, which was merely 
where the man's head was laying and I submit it would be improper just 
to have him repeat that apparently the man walked into the side of my 
car. That is apparently what Mr. Ryan wants to get into evidence. 
MR. RYAN: He was taking out of context a part of this man's 
statement to attack his credibility. I think his entire statement is so 
clear and so unbiased as to be pretty evident that credibility is not 
attacked by any statement he made there. ! 
115 MR. NEWMYER: I think it is on the second page. 
MR. RYAN: No, it is right here, Your Honor. 
THE COURT: You mean just this one answer? 
MR. RYAN: Yes, sir. 
THE COURT: I think he may read that answer. 
MR. NEWMYER: May I see it? 
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This isn't the part I was reading. 

THE COURT: I thought it was. 

MR. NEWMYER: I don't believe so. Just a minute, it is hard 
to read this--yes, this is the part. 

THE COURT: You read a part of the answer, I think he may 
read the entire answer. 

MR. NEWMYER: I would like to make my objection for the 
record, that I read the part which said: "I put my brakes on and stopped 
and went back and saw this man lying at the edge of the westbound plat- 
form with his head lying on the platform." And then he wants to add to 
that what is in the statement: "Apparently he had walked off the plat- 
form into the right side of my car, I do not know because I did not see 
him." I submit that that has no relation to the question that I had 
asked. 

THE COURT: I think you may read the answer. 

(End of bench conference.) 

MR. RYAN: Ladies and gentlemen: 

"Question: Now, tell me in your own words exactly what 

happened ?" 

"Answer: I left my mother-in-law's house a little after 

11:00 a.m. at 1435 A Street, Southeast. I came north on 15th 

Street to C Street, Northeast, made a left turn onto C Street 

and came to 6th Street, Northeast, at Stanton Park and came 

around Stanton Park on the north side and came west on Massa- 
chusetts Avenue, Northeast, and around Union Station Plaza 

and was on my way to 7th and O Street, Northwest, to the market. 

There was two lanes of traffic between the platform and the 

north curb and I was following traffic and was on the car tracks 

between the platform in front of the post office. I saw about 15 

or 20 people standing on the platform apparently waiting for the 

streetcar, when all at once my wife said, "You hit a man." I 


put my brakes on and stopped and went back and saw this man 


lying at the edge of the westbound platform with his head lying 


| 
| 
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on the platform. Apparently he had walked off the platform into 


the right side of my car. I do not know because I did not see 
him. I then went to call the police and an ambulance and did not 
move my car until the police told me to, after the accident. Wy 
BY MR. RYAN: | 
Q. Mr. Gregory, when you made that statement to the police, 


117 you made it the same day of the accident, a few hours after it 


happened? A. That is correct. 
Q. That was your best recollection then? A. Yes. | 
Q. And your best recollection now? A. Yes. | 
MR. RYAN: I have no further questions. | 
RECROSS EXAMINATION 
BY MR. NEWMYER: 
Q. Your best recollection then was that you could only say 
apparently he walked into the side of my car from the platform, you 
still don't know how he got there, right? A. Well, he wasn't in front 
of me, that I can safely state. | 


Q. Did you pay any attention to the platform as you went down 


beside it? A. Yes, you always have to. | 

Q. That is right, you always have to. A. To what is going on 
in front of you and as I was approaching the intersection, I waS--my 
vision was directed a few feet in front of me, too. : 

Q. You don't mean to tell us that you can go down next toa 
platform without seeing at least a little bit out of the corner of your eye 
what is happening on the right? A. You wouldn't notice a tee as you 

118 go down. 

Q. Maybe you wouldn't notice a face, but are you Sine Mr. 
Richardson must have come from the sidewalk and gone completely 
across the platform and out two or three feet to your car without you 
seeing him, or standing there and walked out to the side of your car 
and you still didn't see him? 

MR. RYAN: Object to that, Your Honor please. 

THE COURT: Yes, I will sustain the objection. 
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BY MR. NEWMYER: 

Q. Your wife said you hit a man, she didn't say he had walked 
into your car, didshe? A. I think her words were something to that 
effect. 

Q. That isn't what you told the police, is it? A. What did I 
tell the police? May I have the statement again, please. 

MR. RYAN: I object to that, that is what he told the police, 
"My wife said, 'You hit a man.'" 

MR. NEWMYER: Right, his wife didn't say some man walked 
into the side of my car, his wife didn't say that, did she? 

THE COURT: Let's proceed, you are arguing too much. 

BY MR. NEWMYER: 

Q. Isn't it a fact your wife didn't tell you some man had walked 
into the side of your car or ran into the side of your car? 

119 THE COURT: We have covered that, Mr. Newmyer. I will 
sustain the objection. 
(Witness excused. ) 
MR. RYAN: Mrs. Gregory. 
Thereupon, 
ERNESTINE GREGORY 
called as a witness by the defendant, being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RYAN: 


Q. Mrs. Gregory, will you state your name, please? 
A. Ernestine Gregory. 

Q. You are the wife of Thomas Gregory, the defendant in this 
case? A. Yes. 


Q. Are you employed? A. Yes, Iam. 

Q. Where? A. Microbiological Associates in Bethesda , 
Maryland. 

Q. On March 16, 1957, were you riding in your husband's auto- 
mobile? A. Yes. 
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Q. When an accident took place? A. Yes. 
120 Q. Who else was in the car with you? A. My two ajen. 
Q. And where were they in the car and where were you in the 
car? A. Iwas inthe front and the children were in the back seat. 
Q. And, by the way, how old are those children, boy old were 
they then? A. Well, it has been two years ago, they are 12' and four 


and a half now. | 
* * * 


Q. Do you drive a car, yourself? A. No. : 
* * * * 
Q. You remember when you got in front of the post office near 
121 a safety zone? A. Yes. | 
Q. Will you tell me, first of all, what the conditions was of 
traffic at that time? A. Well, the cars were moving along one right 
in front of the other, and there was a car right in front of us, not, well, 
not driving bumper to bumper but traffic was moving along just at the 
traffic speed, I imagine, because it didn't seem that we were going very 
fast. And we were riding in the streetcar zone, where the tracks are, 
and just as we passed the platform, there were quite a few people 
standing on the platform, and just as we went about middle ways past 
the platform, I felt a bump and I saw a shadow at the same time and I 
said to my husband, "Stop, something has hit the car. 
MR. NEWMYER: Iam sorry, I didn't hear that. | 
THE WITNESS: Just as we passed the platform, just about 
middle ways, I felt a bump and I saw a shadow at the same time and I 
said to my husband, "Stop, something has hit this car." So he stopped 
just about before he got to the intersection and I looked back and I saw 
this man lying in the street. | 
BY MR. RYAN: | 
Q. Well, now, you say you felt a bump. Where did you feel 


that bump, in relation towhere you were in the car? A. | Well, it 
122 seemed like it was just about at the door, it isa two-door car 
and it was just about where the handle of the door was. | 
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Q. Where the handle of the door was? A. Yes, that is what it 
seemed to me. 

Q. At the same time you felt the bump, you say you saw a sha- 
dow? A. Yes. 

Q. And can you describe how, in relation to you seated in that 
car, you saw that shadow, where was that shadow in relation to you? 
A. Well, just about at the door because I was sitting right by the door, 
kind of sideways like this (indicating). 

Q. And then as soon as you made an exclamation, your husband 
brought the car toa stop? A. Yes. 

Q. Did you get out of the car and go back? A. No, I didnot, I 
was too upset. 

Q. As you were coming along approaching this safety zone, can 
you tell us about how many people you observed on it? A. I wouldn't 
be able to say, but there were quite a few people standing on there, I 
think. 


Q. Did you observe any person standing on there with their feet 
up over the curb, sticking out off the edge of the platform? A. No, I 
123 did not. 
Q. Did you see any persons in front of you on the platform that 


appeared to be in a position where they might be struck by your car ? 

MR. NEWMYER: I object to that. 

BY MR. RYAN: 

Q. If your husband didn't change his course? 

THE COURT: What was the question, again? 

MR. RYAN: If she observed any persons in front of the car that 
might be struck by her husband if he didn’t change the direction of his 
car as he went past. 

MR. NEWMYER: The question originally, "that appeared to be 
in position." 

MR. RYAN: Take out "appeared." 

THE COURT: She may answer the question as restated. 

THE WITNESS: I didn't notice it, because I wasn't expecting any 
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accident to happen, naturally I wouldn't be looking for that. ‘The first 
thing I realized, a bump hit the car and a shadow, that is all I know. 

BY MR. RYAN: | 
Q. Now, in regard to the person you saw laying in the street 
after the car was stopped, where that person was in the street, is that 
also the place where you recall the bump and seeing the shadow ? 
A. I think so. | 
124 MR. RYAN: I have no further questions. 
CROSS EXAMINATION 


BY MR. NEWMYER: | 
Q. How far out from this platform was your car? A. Well, I 


wouldn't be able to say because I don't know, it was on the--we were 
riding in the streetcar tracks, that is as close as I can give you. 
Q. What do you mean, riding in the streetcar tracks, you 


mean on the rails themselves? A. Well, somewhere in that vicinity, 

I don't know if we were exactly on the rails or not because 1 don't drive. 
Q. You could have been on either side of those rails, could you 

not? A. Well, I guess so. 


Q. And did you hear any unusual noises or anything that you 
don't ordinarily hear, as you were going down the streetcar tracks ? 
A. No. 


Q. You didn't hear any bumpity-bump or clickety-clack or 
anything like that, did you? A. I can't remember. | 


Q. And which way were you facing as you were sitting in the 


front seat? A. As far as I can remember, I was sitting kind of side- 
ways. 
125 Q. You mean you were turned toward the driver? A. Kind of, 
I think. 
Q. So you really weren't paying any attention to what was on 
the other side of you on the platform, were you? A. Well, I saw 
people standing on the platform. | 
Q. Yes, but I mean you weren't paying any particular attention 
to them, were you? A. No, because I wasn't expecting an accident. 
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Q. Right.’ And you say you suddenly felt a bump and saw a 
shadow? A. Yes. 

Q. And did you say you hita man? A. No. I said something 
has hit this car. 

Q. Isn't is a fact that you told your husband at the time, "You 
hit a man’? A. Well, when I looked back and saw the man in the 
street, I told him he hit a man, but first I told him something had hit 
this car, because I didn't know what it was. 

Q. Those were the first words that gave him notice that some- 
thing had happened? A. Yes, I guess so. 

Q. And did he then slam on his brakes? A. He stopped, I 
don't know if he slammed on the brakes or not. 

Q. He skidded 28 feet, didn't he? A. I don't know. I don't 

126 know anything about driving. 

Q. Don't you know whether or not you were skidding as you 
came toa stop? A. As far as I know, we just came to a natural stop. 

* * * * 

(In open court:) 

MR. RYAN: I would like to also offer portions of Mr. Richard- 
son's deposition of October 20, 1959, page 12: 

"Question: What part of the loading platform were you 
standing on, do you remember ? 

"Answer: What part? 

"Question: Was it the front or the center or the rear of 
the loading platform ? 

"Answer: Well, I had to come from the other end. I 
had to walk to it to come this way looking towards North Capitol 

Street, you see. I had to be looking that way. 

"Question: Were there other people there with you? 
"Answer: You see, there always be some people on 
each platform, you know, all the time. 


"Question: So there were other people there with you? 


"Answer: I don't know. Probably so. Iam pretty sure 


there was, otherwise--" 

Page 16: 
"Question: Do you remember how the weather was on 

that day at the time of the accident ? | 
"Answer: No, sir, I don't. 
"Question: How were you dressed? 
"Answer: I had ona gray suit, I think a gray 
"Question: Did you have a topcoat on? ! 
"Answer: No, sir, just no more than a coat like this. 


It was no long coat." 
Page 17: 
"Question: How did you get to the loading platform? 
"Answer: I had to come right off, you know, from the 
post office, I stepped right on over, you know. You get off the 
sidewalk and step on there, then step on the platform. 
"Question: You got off the sidewalk, you stepped on the 
street, then you got to the platform? | 
"Answer: That is right. | 
"Question: At what point on that platform were you when 
this happened? | 
‘Answer: I don't remember what happened because I 
didn't know. You see, when it hit me--all I know, I am waiting 
for acar. Iam waiting for a car. That is what I am talking 
about. Iam waiting for acar. You see, I was waiting for a car 
so I could come to church. Well, I had to look towards North 
Capitol Street, you know, like that, and I know my car got to come 
back from around by the station, you see. No doubt'I was looking 
forward, you know, towards North Capitol Street. I had my eye 


that way, just like that (demonstrating). I never like to get ina 
crowd of people, you know. I always like to stay by the side, 
because, you know, people are so different now, and I don't like 


to get in a crowd or gang. | 
x * * 
| 
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"Question: Let me ask you this again, Mr. Richardson. 


Do you remember where on that platform you were at the time 


this accident happened? 

‘Arswer: I don't know. I must have been walking, I 
imagine. I was probably walking ,that is the only thing. You 
see, I never hardly stand in one place. Most of the time I may 
have been walking. 

"Question: In which direction were you walking? 

"You are not sure you were walking ? 

"Answer: Yes, Iam pretty sure, because I don't stand 
still. I must have walked, you see. 

"Question: Are you nervous ? 

"Answer: It seems like it. I just liked to walk before 
I got hurt. 

"Question: Do you have a tendency to fidget around? 

"Answer: To walk like that. I wanted that car to come 
at that time, you know, I wanted that car to come. 

* * * * 

"Question: And which direction do you think you were 
walking in? 

"Answer: Coming looking towards North Capitol Street 
there." 

* * * * 

132 MR. NEWMYER: I do have one question in rebuttal I would like 

to ask Mrs. Graves with respect to that overcoat. 

THE COURT: All right, do you want to do it now or can we 
dispose of these prayers now and do that after the jury comes back in? 

MR. RYAN: May we consider at the close of his case, I have 
renewed my motion? 

THE COURT: Yes, but maybe you had better do it at the bench 
after he does close his case. 

MR. RYAN: Yes, I certainly want to protect the point. 

THE COURT: I understand, Mr. Newmyer, you don't have 
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133 anything prepared at this time but you do have some matters you 


want to discuss with the Court. 

MR. NEWMYER: Yes, Your Honor. I don't know what Your 
Honor's general charge includes. Iam sure it will define negligence, 
I want to ask for an instruction that there is no contribuotry negligence 
in this case as a matter of law, because the burden of proof being on 
the defendant, there is no evidence of contributory negligence. And as 
a matter of law, there is no evidence of contributory negligence ina 


person standing on a safety platform as long as he is on that platform, 
no matter how close he may be to the sidewalk, under the authority of 
the case of Calbreath v. Capital Transit, 99 U.S. Appeals 288, 240 F. 
2d 621. | 

THE COURT: What do you say, Mr. Ryan? | 

MR. RYAN: Your Honor please, I say that doesn't apely for 
this reason: Number one, in the Calbreath case, we have a known fac- 
tor, we have a bus or public vehicle wherethere istestimony in the 
case that it overhung or overrode or projected itself, any way you wish 
to express it, over the curb or sidewalk upon which this pedestrian was 
standing. 

In our case we have affirmative testimony, if you accept Mr. 
Richardson's statement that he was standing on the edge of the plat- 
form and his feet projected out over the edge and we have at best an 


inference or a circumstance to establish any contact with him while in 
that position. We don't have any affirmative testimony that there was 
134 any part of the defendant's vehicle which at any time was pro- 
jected over the physical edge of the safety zone. So we have two factors 
that each present a different aspect of the case, one of which, I think, 
would constitute justification for an instruction on negligence and the 
other for an instruction on contributory negligence. | 
The only other case in this jurisdiction that was referred to in 
our discussion with Your Honor, Lewis v. Merzell, 117 Atlantic 2d, 
392 (1955) indicates where you have a situation of this sort, that both 
the negligence and the contributory negligence become matters of fact 
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for the determination of the jury. I think in this case we are entitled to 
both instructions. 

THE COURT: I think so. 

I will deny your request and charge the jury on contributory negli- 
gence. 

MR. NEWMYER: In view of that, I would like to ask that an in- 
struction be given on last clear chance. 

THE COURT: On what theory? 

MR. NEWMYER: On the theory if there is any negligence on a 
person standing on the edge of a platform with his feet on the edge, 
facing a direction opposite from that from which traffic is coming, 
certainly we have a situation here where a driver saw or should have 
seen that person in a position of danger with actual knowledge that he 

135 was oblivious. I think all the factors of last clear chance are 
present. 

MR. RYAN: I think the difficulty or fallacy with that is it only 
comes into being after he knew or should have known. The testimony 
in this case of the defendant is that they never saw him in a position of 
peril and there is nothing in the plaintiff's evidence which establishes 
when he got in a position of peril. He doesn't say and I can't fix any 
length of time he had been standing there; as a matter of fact, it is not 
clear from his own testimony whether he was standing or moving about. 
And Mr. Dockett, the only other witness who saw both of the actors to 
this occurrence, had Mr. Richardson standing in the middle of the 
safety zone the last time he saw him and walking west. 

MR. NEWMYER: My answer to that is that the doctrine of last 
clear chance isnot obviated by the defendant's complete failure to see, 
in order to furnish an essential element. 

THE COURT: But there isn't any evidence in this case that the 


plaintiff was in a position where the defendant should have seen him. 
MR. NEWMYER: My answer to that is that he had to be ina 

position of danger with the physical facts showing that he was struck, 

under his theory, by the defendant. So that that means with the 
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136 defendant going 25 miles an hour, he is traveling 37 feet a 
second, in the physical time in which the plaintiff can come to the edge 
where he is struck, the defendant was at least 36 feet, if not more feet, 
back from that point and had an ample opportunity to see him at some- 
time in that position of danger and his failure to see him, as I say, 


doesn't furnish any lack in the doctrine. I think the doctrine is defi- 
nitely applicable in this situation because of the physical facts. Assume 
the man was struck as he claims, the defendant had to be back ina 
position where he could have seen him before he actually struck him. 
THE COURT: I don't think the doctrine applies. I will deny 
your request. Do you have anything else ? | 
MR. NEWMYER: Iam not doing very well so far. 
Your Honor will instruct the jury that violation of traffic regu- 
lations is negligence per se. | 
THE COURT: If it is the proximate cause of the accident. 
MR. NEWMYER: It is negligence per se and if it is the proxi- 
mate cause of the accident, then the plaintiff is entitled to recover. 
THE COURT: The charge which I will give--I will read it to 
you so you will be informed about it. I don't read the traffic regulations 
to them because I think that is unduly repetitious and unnecessary. 


You are instructed that violation, if any, of any of these 
regulations constitutes negligence as a matter of law, if such 
violation is the proximate cause of the accident. | 

Then I go on: | 


Violation of this type of regulation constitutes negligence 


only when itisthe proximate cause of the injury. If you find 
these regulations were violated and such violation was the 
proximate cause of the accident, then such violation constitutes 
negligence. If you find the regulation was not violated or any 
violation was not a proximate cause of the accident, you are 


instructed the regulation is of no consequence and its violation 


then does not constitute negligence in this case. | 
MR. NEWMYER: With all due respect, Your Honor-- 
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THE COURT: To the red book? 

MR. NEWMYER: To the red book, I think this is a definite 
contradiction of the law. The law says violation of regulations is 
negligence per se. Proximate cause is another element which has 
nothing to do with the negligence, itself. It is negligence per se and if 
it isthe proximate cause, then the-- 

THE COURT: Ithink this charge that I read states that. 

138 MR. NEWMYER: Well, respectfully, I think that I would like 
to make the advance objection to what I think is a misconception of the 
law. Thirdly, and most important, I submit that this case under the 
plaintiff's evidence is a proper case for the application of res ipsa 
loquitur. Under the case of Pomeroy vs. Pennsylvania Railroad, we 
are entitled not only to the benefit of the inference of negligence under 
the plaintiff's evidence, but also specific negligence. And I submit 
here that under the Calbreath case and the Evans case, taking the evi- 


dence asthe plaintiff has given it, which is the way that an instruction 


would be phrased if it was supported by the evidence, we have a man 
in a position of safety, we have a man ina position where he need not 
anticipate negligence of others. We have an instrumentality under the 
complete control of the defendant and I submit res ipsa loquitur applies 
here. 

THE COURT: I think you have made your point very clear, Mr. 
Newmyer. I still don't have that view of it. 

Do you have anything, Mr. Ryan? 

MR. RYAN: The only one I would want, Your Honor please, 
and I am sure you will be covering it anyway, is that in the use of 
streets, in the using of the street, a pedestrian must use the same 
care and adhere to the same traffic regulations passed for his safety, 
as a motorist. 

139 THE COURT: What do you say to that, Mr. Newmyer ? 

MR. NEWMYER: That is a correct general statement, although 
I don't see where it is applicable here except in the regulation which 
he has already read. 


71 

I will submit that a pedestrian must use care, too, but I don't 
believe it is applicable in this case because if this man never left the 
platform, I don't see what care he failed to use. 
THE COURT: I have a charge that I contemplated using, Iwill 


read it to you: 


You are instructed that when a person is using or is 
about to use a street or a highway either as a pedestrian or as 
the operator of a motor vehicle, he has a duty to make 
reasonable observations as to traffic and other conditions which 
confront him in order to protect himself and others while using 
the roadways. What observations he should make and what he 
should do for his own safety are matters which the law does not 
attempt to regulate in detail, except that it does place upon him 
the continuing duty to exercise ordinary care to avoid an acci- 

dent. | 
Is that what you had in mind ? 
MR. RYAN: One step further, in the actual application of the 
rules of the road, the traffic regulations apply as much to a pedestrian. 
140 THE COURT: I understand that. You had a traffic regulation 
read to the jury and they understand the violation of that regulation 
constitutes negligence. | 
MR. RYAN: That is the point I want to make sure Tam covered 


* * * 
| 


COURT'S CHARGE TO THE JURY | 
THE COURT: Ladies and gentlemen of the jury, as Iam sure 
you know, this case has now reached that stage where you are about to 
have to decide the issues of fact which have been raised by the pleadings 
and which you are called upon to decide. Before you do that, it is my 
duty to instruct you on the law which applies to a case of this character 
and which you, as members of the jury, are expected to follow in per- 


forming your duty as jurors. Each of us has a very definite and very 
distinct responsibility in a case of this character and Iam now about to 
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discharge my responsibility before you undertake yours. 

Counsel in the course of their argument have commented to you 
that you are the sole judges of the facts in this case. I repeat that 
statement to you. That means, of course, that you are not to be arbi- 
trary or indulge in speculation or conjecture, but you are to determine 
the facts based upon the evidence including the exhibits which were re- 
ceived in evidence and the inferences which are reasonably deducible 
from the testimony of the witnesses and the exhibits which were re- 
ceived and which you had a chance to observe. 


You are expected to weigh the evidence objectively without con- 


siderations of sympathy for or prejudice against either of the parties 
to this proceeding. You are performing a very important judicial 
function in being the fact finding body. 

143 You have had the benefit of opening statements by counsel and 
of their closing arguments to you. As I think I commented at the early 
stages of this trial, the statements of counsel are not evidence. I 
qualify that to this extent, that I believe once or twice during the course 
of the trial, there were stipulations entered into by counsel and to that 
extent those facts stipulated to have the same effect as if those facts 
were testified to by witnesses. 

There has been some disagreement between counsel as to the 
interpretation to be put upon the testimony of different witnesses. That 
is helpful to you, but it is your responsibility in the end to determine 
what the witnesses said and the interpretation to be put upon their tes- 
timony and the weight to be given to it. A remark that is frequently 
made in most of these cases, and which I repeat here, is that if your 
recollection of the evidence is contrary to that of the recollection of 
counsel, you, as the judges of the issues of fact, are controlled by 
your recollection and not that of counsel. 

Now, in this case I am sure you have in mind the issues which 
you are called upon to decide. The plaintiff, Mr. Richardson, claims 
that on March 16, 1957, at the place near the car loading platform in 
front of the Post! Office, he was injured due to the negligence of the 
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defendant, Mr. Gregory. Mr. Gregory says he was not negligent and 
144 further says that Mr. Richardson was guilty of contributory 

negligence. : 

Counsel have alluded to what we describe as the burden of proof. 

As to those issues, the burden is on the plaintiff, Mr. Richardson, 
to prove that Mr. Gregory was negligent and that that negligence was the 
proximate cause of the injuries which he sustained. On the issue of 
contributory negligence, the burden of proof is on Mr. Gregory to prove 
that Mr. Richardson was guilty of contributory negligence. | 

With that by way of introduction, I think we can est to the princi- 


ples that apply in this case and in similar cases. 

Dealing first with the question of the burden of as as I stated 
to you in substance, the party who asserts the affirmative of an issue 
must carry the burden of proving it. Such burden of proof is satisfied 
by a preponderance of the evidence which, however, is not necessarily 
determined by the greater number of witnesses testifying te a particular 
state of facts; it means that the testimony on behalf of the party carrying 
the burden must have greater weight in your estimation, must have a 
more convincing effect, than that opposed to it. If you believe that the 
testimony on any essential point is evenly balanced, then your finding 
as to that point must be against the party carrying the burden of proof. 

145 In performing your duty as jurors and as the judges of the facts, 


you necessarily are called upon to pass upon the credibility of the wit- 
nesses who testified during the course of the trial and you alone are the 


sole judges of the credibility of the witnesses in determining the weight 
| 


that you shall give to each of their testimony. 
You have the right to consider the demeanor of the witnesses 

on the stand, their manner of testifying, whether there was a tendency 
to distort and whether there was frankness and candor in the testimony, 
also whether the witness was contradicted or inconsistent on material 
facts, whether the witness has any interest in the outcome | of this pro- 
ceeding or its result, friendship or animosity toward persons concerned 
herein, and many other human factors must be considered by you which 
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may or may not affect the desire of a witness to tell the truth, depend- 
ing largely on his or her innate character. You may consider the 
reasonableness or unreasonableness, the probability or improbability 
of the testimony of a witness in determining whether to accept it as 
true and accurate or the contrary. 

If you believe that any witness has shown himself or herself 
to be biased or prejudiced either for or against either side in this trial, 
you may consider and determine whether such bias or prejudice has 

146 colored the testimony of such witness so as to affect the desire 

and capability of that witness to tell the truth. 

In this case, there was received in evidence the testimony of 
several expert witnesses. In that regard I advise you that a person 
who, by education, study and experience, has become an expert in any 


art, science or profession, and who is called as a witness, may give his 


opinion as to any such matter in which he is versed and which is ‘mate- 
rial to the case. You should consider such expert opinion and should 
weigh the reasons, if any, givenfor it. You are not bound, however, 
by such an opinion. Give it the weight to which you deem it entitled, 
whether that be great or slight, and you may reject it if in your judg- 
ment the reasons given for it are unsound. 

I said a moment ago that the burden is on the plaintiff to estab- 
lish negligence and that that negligence was the proximate cause of the 
injuries which the plaintiff sustained. I also said, with respect to the 
claim of contributory negligence, that the burden is on the defendant 
to prove that the plaintiff was guilty of contributory negligence and that 
was a proximate cause of the injury which the plaintiff sustained. In 
other words, I have used the expression "proximate cause" several 
times and I shall hereafter during the course of this charge, which 
makes it important for you to know what we mean by proximate cause. 

147 Proximate cause of an injury is that cause which in natural and 
continuous sequence, unbroken by any efficient intervening cause, pro- 
duces the injury and without which the result would not have occurred. 
It is the efficient cause, the one that necessarily sets in operation the 
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factors that accomplish the injury, it may operate directly or by putting 


intervening agencies in motion. | 

As I said a moment ago, this case alleges negligence and con- 
tributory negligence alleged by the defendant, so that brings| us to the 
question of what do we mean by negligence when we are discussing that 
word as applied to a case of this character. 

Negligence is the failure to exercise ordinary care. It is the 
doing of some act which a reasonably prudent person, under similar 
circumstances, would not do, or the failure to do something which a 
reasonably prudent person would do under the same CREE EES 
acting under those considerations which ordinarily regulate | the conduct 
of human affairs. In short, negligence is the failure to use ordinary 
care in the management of one's personal property. | 

Negligence is not an absolute term but a relative one. Inasmuch 
as a reasonably prudent person will react differently under different 
circumstances and the amount of care he uses will vary in direct propor- 
tion to the danger known to be involved, it follows that in the exercise 

148 of ordinary care, the amount of caution required by the law 

varies in accordance with the nature of the act and the circumstances 
under which the act is done. An act constituting negligence under one 
set of conditions might not constitute negligence under other conditions. 
Therefore, in order to arrive at a fair standard, we ask what conduct 
might have been expected of a person of ordinary prudence ‘under the 
same circumstances. Our answer to that question gives us the criterion 
by which to determine whether or not the evidence before us proves 


negligence. 
With respect to the defendant's claim of contributory negligence, 

if you find that the plaintiff did not exercise due care for his own safety 

and that such failure on his part was a proximate cause of his injury, 

then you are instructed that irrespective of any fault or lack of it on the 

part of the defendant, if you find any, there could be no recovery by 

the plaintiff and your verdict should be for the defendant. | 


In a case of this kind, there are certain duties which apply to 
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both of the parties to this proceeding. When a person is using or is 
about to use a street or a highway either as a pedestrian or as the 
operator of a motor vehicle, he has a duty to make reasonable observa- 
tions as to traffic and other conditions which confront him, in order to 
protect himself and others while using the roadways. What observa- 
149 tions he should make and what he should do for his own safety 
are matters which the law does not attempt to regulate in detail, ex- 
cept that it does place upon him the continuing duty to exercise ordi- 
nary care to avoid an accident. 

You have had read to you certain traffic regulations which were 
introduced by the plaintiff and certain other traffic regulations which 
were introduced by the defendant. Several of those regulations have 
been reread to you by counsel during the course of their argument. I 
do not propose to read them again, Iam sure you have them in mind. 

I do instruct you, however, that violation of any of these regulations 
constitutes negligence as a matter of law, if such violation is a proxi- 
mate cause of the accident. Violation of this type of regulation consti- 
tutes negligence only when it proximately causes injury. If you find 
that these regulations or any of them were violated and that such viola- 
tion was a proximate cause of the accident, then such violation consti- 
tutes negligence. However, if you find that the regulations or any of 
them were not violated or that any violation was not a proximate cause 
of the accident, you are instructed that the regulations are of no con- 
sequence and its violation, if any, does not constitute negligence in 
this case. 


What I have said to you should be of help to you in determining 


the first question which you are called upon to decide and that is 


150 whether or not the plaintiff is entitled to your verdict. If you 
find that the plaintiff is not entitled to yur verdict, then, of course, 
you need go no further. If, on the other hand, you find that the plain- 
tiff is entitled to your verdict under the instructions which I have given 
to you, then it is your duty to proceed to determine the amount of 
damages to which he is entitled. 
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In that regard, the plaintiff has a burden of proving by a pre- 
ponderance of the evidence those damages which were proximately 
caused by the defendant's negligence and he may recover only those 
damages which you find from the evidence have resulted or may with 
reasonable certainty result in the future from the defendant's negligence. 
You are not to speculate or conjecture in determining the dam- 
ages which you are to award to the plaintiff. You are not to be swayed 
from a just and fair determination by sympathy, bias or prejudice for 
or against the plaintiff or the defendant. | 
The several elements which you shall take into consideration 
if you find that the plaintiff is entitled to your verdict, are: ‘The rea- 
sonable value, not exceeding the cost to the plaintiff, of the examina- 
tions, tests, attention and care by physicians, reasonably required and 
actually given in the treatment of the plaintiff. You will also consider 
the reasonable value, not exceeding the cost to the plaintiff of hospital 
151 accommodations and care actually given in the treatment of the 


plaintiff. You will also consider the reasonable value of the time lost 
by the plaintiff since his injury, wherein he has been unable to pursue 
his usual occupation. In determining this amount, you should consider 
the evidence of the plaintiff's earning capacity, his actual earnings and 
the manner in which he ordinarily occupied his time before the injury 
and find what he was reasonably certain to earn in the time lost, had 
he not been disabled. | 

You will also consider such sum as will reasonably compensate 
the plaintiff for any loss of earning power occasioned by the injury in 
question, from which you find under the evidence he is reasonably 
certain to suffer in the future. In fixing this amount, you may consider 
what the plaintiff's health, physical ability and earning power were be- 
fore the accident and what they are now, the nature and extent of his 
injuries, whether or not they are reasonably certain to be permanent, 
and if not permanent, the extent of their duration, all to the end of 
determining the effect of his injuries upon his future earning capacity 


and the present value of the loss sustained. | 
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You will also award him such sum as will reasonably compen- 


sate him for the pain, discomfort and mental anguish suffered by him 
which under the evidence was shown to have been suffered by him as a 
152 proximate result of the injury in question, and for such pain, 

discomfort and mental anguish, if any, that you find under the evidence 
he is reasonably certain to suffer in the future from the same cause. 

Gentlemen, do you have anything further? 

MR. NEWMYER: No, Your Honor, just to renew what we have 
already discussed. 

MR. RYAN: May we approach the bench? 

* * * * 

MR. NEWMYER: For the record, I want to renew the objections. 

THE COURT: All right. 

(End of bench conference.) 

* * * * 

154 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 

upon a verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What is your verdict, do you find for 
the plaintiff or the defendant ? 

THE FOREMAN: For the defendant. 


* : * * 
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NOTICE OF APPEAL 
Notice is hereby given this 13th day of January, 1960 that plaintiff 

HARRISON RICHARDSON hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 15th day of December, 1959 in favor of defendant THOMAS 
E. GREGORY eesinst said plaintiff, HARRISON RICHARDSON. 

/s/ Alvin L. Newmyer, Jr. 

Attorney for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 


In a case in which appellant was allegedly struck by appellee s 
car while standing on a streetcar platform (there being no eyewitness to the 
accident), the appellee contending, however, that he was in no wise at fault, 
that appellant while pacing or walking on the platform suddenly and without 
warning, either stepped, slipped or fell from the platform into the right side 
of appellee's car, and that there was nothing appellee could have done to avoid 
the collision; and where, after a three-day trial, verdict and judgment was 
entered for appellee-driver: | 

1. Did the trial court abuse its broad discretion in excluding posed 
photographs presented by appellant for the purpose of showing that the accident 
happened in the manner as contended for by appellant - which photographs not 
only inaccurately represented conditions as shown by the evidence to have 
existed, but were misleading in several particulars? (Or, assuming error 
in that regard, did not the fact that appellant's expert witness was permitted 
to testify as to the projection of the bumper of the car render any such error 
harmless ?) | 

2. After appellant's counsel confronted appellee with the portion 
of appellee's statement made to the police, as follows: "I put my brakes on 
and stopped and went back and saw this man lying at the edge of the westbound 
platform with his head lying on the platform", but in doing so materially 
misquoted the statement by substituting the words “laying on! on" for the words 
"lying at" ( which made the correct reading of the statement a matter of 
importance to appellee's defense), was not the trial court eat in permitting 
appellee's counsel thereafter to read appellee's entire answer to the question 
posed to him of which appellant's counsel quoted only part, the following portion 
of which followed immediately the statement as offered by appellant, and stated 
as follows, "Apparently he had walked off the platform into the right side of my 
car. Ido not know because I did not see him"; the same being relevant to the 


issues in the case, explanatory of and made at the same time and on the same 
subject as the said first portion? (Or, assuming error in the admission of the 
sentence "Apparently he had walked off the platform into the right side of my 
car", did not the sentence which immediately followed it ("I do not know because 


I did not see him?) so qualify it as to render any error in its admission harmless? ‘ 


Was not the court correct? 

3. In refusing the instruct the jury that Res Ipsa Loquitur applied, 
or that appellant's evidence made a prima facie showing of negligence ? 

4. In instructing the jury generally on negligence and contributory 
negligence, and in refusing to instruct the jury on last clear chance? 

5. In instructing the jury that violation of the traffic regulations 
constituted negligence in this case to be considered by the jury, only if such 
violation was a proximate cause of the accident ? 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 576 


HARRISON RICHARDSON, 
Appellant, 
v. 
THOMAS E.. GREGORY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT ! 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant, plaintiff below, sustained personal injuries as a result 
of a collision with appellee's car while allegedly standing on a streetcar load- 
ing platform. It was appellee's contention that appellant either stepped, 
slipped, or fell from the loading platform into the right side of his car, and 
was not struck while standing motionless on the loading platform. After a 
three (3) day jury trial there was a verdict and judgment for appellee. 

The parties will be referred to herein as they are ae in 
this court. References are to the Joint Appendix. 

Appellant was 68 years of age at the time of the trial. )By his own 
testimony, he "never did like to stand in one place... and generally walked up 
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and down" (13, 14) and was hard of hearing at least in one ear. Also, by his own 

testimony, he “hardly ever stands in one place", and was "walking and waiting", 

“kept standing and kept walking" at the time this accident occurred. Appellant 

also testified that he did'not know where he was standing when the accident 

occurred, or whether he was “walking or standing still" at that time (7, 9, 14). 
Appellant sustained his injuries when he was in collision with the 

the right side of appellee's car which at the time was traveling West on Massachu- 

setts Avenue, N. W., in the lane to the left of the streetcar loading platform 

located in front of the Post Office on Massachusetts Avenue, between First Street 

and North Capitol Street. Appellee was the driver of one of several cars ina 

line of moving traffic which then had the green light at the intersection (45, 47). 
Appellant was on his way to a funeral service and had been waiting 

on the loading platform for a West bound streetcar. He said he "didn't want to 

be late for the service" (7). Appellant was anxious for the car to arrive and again, 


by his own, testimony, not only was “probably walking" (66) at the time of the.accident, | 

but "must have been walking’'(66) because I don't stand still (66). | 
Appellant was apparently alone back towards the middle of the plat- 

form (14), having separated himself from the then considerable number of people 


who were grouped together at the West end of the platform, where streetcars 
usually stop to receive passengers. Appellant did not like to involve himself 
with the pushing and shoving in such crowds. 

There was no eye witness to the actual occurrence of the accident, 
and appellant's testimony was not helpful on this point. He testified that "I didn't 
know I was hit. I was knocked completely out* (10). «(We note in this connection — 
that it seems plain that if, as theorized by appellant's counsel in this case, the 
“bumper of appellee's car projected over the platform and struck appellant's 
leg and spun him into the car" - see appellant's brief, page 2 - appellant would 
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surely have known about such an impact to his leg, and likewise would have 
remembered it and testified about it. But, as aforesaid, appellant remembered 
nothing. Moreover, there was no testimony and there is nothing in this record 
to indicate that either of appellant's legs were injured in any way at all. ) 
Appellee's car was a 1952 two-door Chevrolet. His wife, Ernestine 
Gregory, was sitting in the front seat with him and in the back ag were their 
two children. The accident occurred at approximately 11:30 a.m on March 16, 
1957, which was a clear, sunny day. The streets were dry. As aforesaid, 
appellee was proceeding West on Massachusetts Avenue in ‘moderate heavy" 
traffic (45) and following behind the moving line of traffic which then had a 
green light (47, 32) in the lane to the left (or South) of the streetcar loading 
platform and over the streetcar tracks (46, 47, 31, 32). Appellee testified that 
in going down that lane his right wheels were crossing the manhole covers mak- 
ing a "bumpity-bump" sound (46), the said manhole covers being located "between 
the center and out rail" of the streetcar tracks. (47) Appellee "doubted seriously” 
moving either closer to or farther from the platform (47). The movement of 
this line of traffic aforesaid was also noted by appellant's witness Paul W. 
Dockett as he was coming out of the Post Office. He testified that the movement 
of the traffic insofar as speed, etc., was concerned was usual for that area (32). 
Appellee's wife described the condition of the traffic as follows (61): 


"Well, the cars were moving along, one right in 
front of the other, and there was a car right in 
front of us, not, well, not driving bumper to — 
bumper, but traffic was moving along just at 
traffic speed, I imagine, because it didn't Bact 
that we were going very fast. And we were tasing 
in the streetcar zone, where the tracks are." 


Appellee had no knowledge of any physical contact with the appellant 
(47, 54) and was unaware that anything at all had happened until his wife told him 
(47, 55, 61). Also, on cross-examination, appellee suggested that with the 
“bumpity-bump" sound his snow tires were making going over the manhole covers 
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(which, as above noted, were located between the center and the right rail of 
the West bound streetcar tracks alongside the loading platform), “one bump 
couldn't be distinguished from another" and that he did not hear the "bump" 
his wife "felt" (55, 61). 

Appellee testified that although he was aware of people standing on 
the platform he nevertheless did not "see" appellant; that there was none he 
could “single out or "who stood out any more than anyone else (47). 
Appellee, however, positively testified that appellant “was not in front of me, 
that I can safely state" (59). 

Appellee's wife came nearer than anyone else to actually seeing this 
accident happen. She testified in this connection as follows (61): 


"Just as we passed the platform, just about middle- 
ways, I felt a bump and I saw a shadow at the same 
time and I said to my husband ‘Stop, something has 
hit this car’, So he stopped just about before he 
got to the intersection and I looked back and I saw 


this man lying in the street!t. 
In connection with the question whether Mrs. Gregory's first exclama- 


tion to her husband was that he “hit a man", she answered on cross-examination 
as follows: 


Q. ‘Isn't it a fact that you told your husband at 
the time, 'you hit a man'? 


A. Well, when I looked back and saw a man in the 
street, I told him he hit a man, but first I 
told him something had hit this car, because I 
didn't know what it was. 


Q. And did you say you hit a man? 
A. No. Isaid something had hit this car.” 
Appellee brought his car to a halt at a point still opposite the loading 
platform (48), and went back where he found appellant lying in the street (51) 
with his head on the edge of the platform (48, 50, 51). (Witness Dockett placed 
appellant's legs on the car tracks and his “shoulders, a little below his shoulders" 
on the platform (33)). 
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Witness Dockett, a Post Office employee, testified that as he was. 
coming down the steps of the Post Office he observed the appellant in the center 
of the loading platform walking West (30), that he dropped his head to see where 
he was stepping and “at that precise moment. . -heard this thud" and looked up 
and saw appellant "in the process of spinning and then falling" (32, 33). (It is 
important to note that while this witness did so testify, it is not clear from his 
testimony as a whole just what he meant or intended to say. For example, at one 
point he said that "appellant was in the process of falling when I saw him, his 
spin was part of his fall, in other words" (33). Just what Witness Dockett did see 
in this connection, if indeed he saw appellant do anything more BS fall, seems 


problematical. ) 
The only affirmative evidence on the question of how far from the 


loading platform appellee was driving is appellee's own testimony which, as 
aforesaid, placed the right wheels of his car over the manhole covers which 
were located between the center and the northern streetcar tracks, well away 
from the platform itself. Nothing else was adduced on the point. ! Important in 
this connection, however, is the fact that the investigating officer found straight 
skid marks extending from behind the right rear wheel of appellee's car (21, 

22) but did not know how far the skid mark was from the loading platform. In 
view of the place where appellant was found after the collision, it seems plain 
that had the skid marks been at all close to the loading platform | the officer would 
surely have noted that fact and would have been able to testify to: it. 

As to what part of appellee's car was in contact with appellant, the 
investigating officer examined the entire car for dents, scraped paint, brush 
marks in the dust, and placed as the sole point of impact "the right front corner 
post" (23). The officer did not remember what he found there to suggest it as the 
point of impact, but indicated it was because of a brush mark in) the dust on the 
car. He was not sure of this, however, and only assumed it was a brush mark 
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since “otherwise I would have stated there was either a scratch or something" 

(27). (Contrary to what is stated on page 4 of appellant's brief, the officer did 

not find a dent). Appellee, on the other hand, definitely placed the point of 

impact further back on the right side of the car. He fixed the impact area at 

a point "by the center post, three or four inches from the post, I guess (54), 

near the center post near the windshield and the door (54), and did so froma 

dent in the chrome plated visor. ..near the center doorpost” (48). Also, appellee's 
wife ‘felt*t a bump on the right side of the car "just about at the door", "just 

about where the handle of the door was", (61) and at that same time saw appellant ¥ 
as a "shadow". (61, 62) 


SUMMARY OF ARGUMENT 


I 
Appellant's posed photographs were properly excluded. It seems clear 
that they were presented for the purpose of elaborating upon appellant's theory of 


what occurred and not.to show anything else. Moreover they were grossly in- 
accurate representations of conditions as shown by the evidence to have existed, 
and were misleading in most all particulars. 

Whether to admit photographs is a matter within the discretion of 
the trial court. This discretion is particularly broad in the case of posed photo- J 
graphs, and is enlarged where, as here, the scene to be re-enacted or posed is 
subject to different versions. No abuse of that discretion has been shown here. 

But even if error, it was harmless on this whole case and in view of the 
testimony of appellant's own witness Ostrom in respect of the projection of the 
bumper. 

0 

The trial court correctly admitted an entire segment of appellee's 4 
statement made to the police the same day as the accident, containing the sentence 
"Apparently he walked off the platform into the right side of my car". The court 
allowed this only after appellant's counsel had first confronted appellee with a 
purported statement which immediately preceded said sentence, from which state- 
ment said counsel had misquoted by asking appellee if he had not in his statement _ 
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said "I put my brakes on and stopped and went back and saw thig man laying 

on the edge of the westbound platform with his head laying on the platform". 
Appellee's counsel objected to this upon the basis that appellee's statement in 
writing and signed by him was the best evidence. The court overruled that 
objection, but it is still evident from the context of appellee's answer that he 
still placed appellant's body lying at the edge of the platform and not on the 
platform as appellant's counsel either deliberately or through inadvertance was 
endeavoring to have appellee admit. Thus appellee's entire statement of every 


material fact stated by him when he made it becomes of the utmost importance 
to his defense, if his credibility was under attack as urged (50, | 51, 52). 
The admitted statement was made at the same time on the same 

subject, was relevant to all issues in the case, and was explanatory of the 

first statement as tending to dispel or correct any possible inference therefrom 

that appellant was in front of appellee's car when he was struck, particularly 

when the significance of "on" as distinguished from "at" is considered. 
Moreover, immediately following the statement that "apparently 

he had walked off the platform into the right side of my car", appellee said 

"T do not know because I did not see him". Having been thus qualified, admission 

of the complained of statement, even if error, was harmless. | 


Wi | 


The trial court correctly refused to submit the case under the doc- 
trine of Res Ipsa Loquitur. The necessary elements of that doctrine are not 
present in this case. | 


There was more than ample evidence in support of the issue of con- 
tributory negligence, and the court correctly instructed on that point. Additionally, 
there was no certainty as to where appellant was at the time of the injury or, for 
that matter, as to whether he was walking or standing still. (tthe uncertainty as 
to those issues was caused largely by appellant's own testimony, which was 
wholly ambiguous and contradictory.) Thus, the cause of the accident, or the 
manner in which it occurred, was not known. 
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Since the accident could reasonably and most likely did occur for 
reasons other than any failure of duty on appellee's part, it cannot be said that 
the accident would not in the ordinary course have occurred if appellee had not 
been negligent. Res Ipsa is thus inapplicable herein. 


IV 


The trial court correctly refused an instruction on the last clear 
chance doctrine. There is lacking in this case any evidence upon which the 
doctrine could be cast. 

It was never shown that appellee had, or ever should have had, 
knowledge of appellant's peril at a time when appellee could have done anything 
to avoid the collision. The evidence nevershowed when it was, other than at 
the very moment when appellant came in contact with the right side of appellee's 
car, that appellant placed himself in any position of danger, or how long, if at 
all, he had remained there prior to the accident. Appellant could have stepped, 
slipped, or fallen against appellee's car fromthe edge of the platform in an 
instant, and with one normal person's step. Such is a very easy thing to do if 
one is pacing on a platform while waiting for a streetcar. The last clear chance 
doctrine is not applicable if the emergency situation is so sudden that there is 
not time to avoid the collision. No defendant is required to act instantaneously. 


If the jury believed the appellant's version of the accident (assuming 
such 2 "version" can be said to have been spelled out or articulated with reason- 
able definiteness by appellant's sevidence, and apart from his counsel's arguments) 


then the accident was due solely to the negligence of appellee and nothing else. If > 
the jury believed appellee's version, then there would be no room for any applica- 
tion of the doctrine because appellant could not be said to have been oblivious or 
unable to extricate himself within the meaning of those terms as elements of the 
doctrine, because appellant either deliberately stepped from the platform, or 
slipped or fell from it into the right side of appellee's car, leaving appellee with 
no reasonable opportunity to avoid the accident. 
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Vv 


The trial court's instruction that violation of traffic regulations 
was not negligence in this case unless such violation was a proximate cause 
of the accident is a fair, clear, understandable, and correct statement of the 
law. | 


| 
While such a charge as contended for by appellant migat have been 


technically correct, a jury could very easily have confused the elements of 
negligence and causation, and in a manner prejudicial to appellee. Under the 
instant charge, however, no such confusion could occur. The charge was 
fair to both parties, and is the standard and acceptable charge in this juris- 
diction. 


ARGUMENT 
I 


THE REJECTION OF THE POSED PHOTOGRAPHS 
OFFERED BY APPELLANT WAS A MATTER | 
WITHIN THE TRIAL COURT'S BROAD DISCRETION, 

AND WAS PROPER 


It seems clear that appellant's deliberate and posed photographs were — 
presented to show not facts but appellant's contentions, (41). They become 
argumentative and do not show principles, the very thing disapproved in Millers" 


Nat. Ins. Co., Chicago, Ill. v. Wichita Flour M. Co., 257 F. 2d 93 (10th'Cir. , 
1958), cited by appellant. 
Further, the photographs provided inaccurate representations of 

established conditions, and were grossly misleading in many particulars. For 
example, appellant's Exhibits 7 and 8, posed by appellant's counsel, @nd taken 
during the actual course of the trial), show counsel standing on the edge of the 
loading platform and leaning into the street. Also counsel is carrying a bundle 

of papers in the crook of his left arm which tends further to improperly produce 

an effect unfavorable to appellee. Additionally, although appellant himself testified 
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that he was not wearing a topcoat when the accident occurred, counsel not 
only has a topcoat on in the picture but has allowed the lower left part thereof 
to flap open in the direction of the street, the bottom button having been left 
unbuttoned (presumably for the purpose of establishing an overhang). 

Furthermore, the automobile used in the pictures was placed with 3 
its right wheels almost flush against the edge of the loading platform which was 
not in accordance with the evidence. The only testimony in the case as to the 
distance between appellee's car and the platform was appellee's which placed 
the right wheels of the car between the center and outer rails of the streetcar 
tracks. 

Whether to admit photographs is 2} matter within the broad dis- 
cretion of the trial court. Jones, Evidence, Sec. 629, and as is stated in 
footnote 17, p. 1196, ibid: 


"The exercise of discretion is particularly broad 
and apt in the case of posed photographs.... Also, 
the room for discretion is enlarged if the scene 

to be portrayed or posed is subject to different 
versions because of conflicting testimony as to 

the physical facts." (Our emphasis) 


No abuse of that discretion has been shown here. 

In Colonial Refining Co. v. Lathrop, 166 F. 747 (Okla., 1917), it 
was held that photographs of persons and of things in various assumed positions * 
serving merely to illustrate certain theories of one of the parties as to how the 
accident might have happened, were incompetent, and, when objected to by the 


a 
other party, were properly excluded. See also Navajo Freight Lines v. Mahaffy, L 
174 F. 2d 305 (10th Cir. , 1949). 
In any event, the exclusion of the photographs would not be prejudicial 


error on this whole case. Moreover, appellant's expert witness Ostrom was 4 
permitted, over appellee's objection, to testify as to the projection of the bumper “ 
of the car (43). 
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auf 


IT WAS NOT ERROR TO PERMIT APPELLEE'S COUNSEL TO 
READ INTO EVIDENCE THE REMAINDER OF APPELLEE'S 


STATEMENT MADE TO THE POLICE OFFICER _ 


On direct examination appellee testified that after the accident 
he went back and found appellant lying in the street with his head on the edge 
of the platform (48). On the same day of the accident the appellee made a 
statement to a police officer, the material part of which is as follows (58-59): 


"JT put my brakes on and stopped and went back and 
saw this man lying at the edge of the west-bound 


platform with his head lying on the platform. | 
Apparently he had walked off the platform into the 
right side of my car. Ido not know because I did 
not see him. " | 


Since appellant's counsel saw fit - allegedly for impeachment purposes - to 

confront appellee with a misquoted portion of the first sentence of the above 
statement, the trial court allowed counsel for appellee to read into evidence 
the corrected statement in its entirety, which included the statement as 


follows: "Apparently he had walked off the platform into the right side of my 
car. Ido not know because, I did not see him." Appellant claims prejudicial 
error was committed in the admission of the underlined sentence as being a 
"self-serving conclusion" which "did not even bear a relationship to the 
material developed for impeachment purposes". 

It is submittedthat the trial court's ruling was correct in that not 
only that which was either deliberately or otherwise misquoted, but also the 
remainder of appellee's statement to the police officer was admissible under 
“the simple rule, in the form today most commonly enforced, that "the 
whole of what was said at the same time on the same subject’ may be put in... 
(Wigmore, Evidence, (3d Ed. )f2113, p. 526); and''all" in context was admissible 
further because of its relevancy to all the issues in the case because it was 
at least explanatory in part of the mis-statement first posed by appellant's 


counsel. Having stated that he found appellant laying on the street with only 
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his head on the platform, appellee's subsequent statements that appellant 
apparently had walked off the platform into the right side of his car, but that 
he did not know with certainty because he did not see appellant, were explana- 
tory of the first mis-statement, confused by appellant's counsel, and tended 
to dispel or correct any possible inference therefrom that appellee's state- 
ment was in any way inaccurate, or that appellant was struck while in front 

of appellee's car, and thrown "on" the edge of the platform, if as appellant's 
counsel had put the question, appellant was laying "on" the platform and 

not "at" its edge. 

It is important to note in this connection that appellee qualified 
the complained-of statement by stating immediately thereafter that "I do not 
know because I did not see him." This qualification would seem entirely 
sufficient in itself to cure any prejudicial effect the admission of the preceding 
statement otherwise might have had. Furthermore, appellant's counsel on 
subsequent cross-examination himself promptly rendered harmless this 
admission by the following exchange (59): 


Q. ‘Your best recollection then was that you could 
only say apparently, he walked into the side of 
my car from the platform, you still don't know 
how he got there, right? 


Well, he wasn't in front of me, that Ican safe- 
ly state. " 


mm 


THE TRIAL COURT CORRECTLY REFUSED TO APPLY THE 
DOCTRINE OF RES IPSA LOQUITUR IN THIS CASE 


The court below did not in effect instruct the jury that it could find 
appellant guilty of contributory negligence if he was standing at the edge of the 
platform. On the contrary, the court's instructions on both negligence and 


contributory negligence were properly general in character. On contributory 
negligence the charge was as follows (75): 
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"With respect to the defendant's claim of contri- 
butory negligence, if you find that the plainti 

did not exercise due care for his own safety and 
that such failure on his part was a proximate cause 


of his injury, then you are instructed that irre- 
spective of any fault or lack of it on the part of 
the defendant, if you find any, there could be no 
recovery by the plaintiff and your verdict should 
be for the defendant. | 


We submit that the court's instruction was correct. | 

There was a conflict in this case both as to the location of 
appellant at the time of the injury and whether he was walking or standing 
still. This conflict rests not only on the whole of the evidence but toa 
substantial degree on appellant's own evidence, particularly appellant's own 
testimony, as will appear below. The cause of the accident was thus unknown. 

Appellee's testimony was positive that appellant was not in front 
of him when the collision occurred, and that as he passed by the loading plat~ 
form along with the line of traffic in which he was traveling his \right wheels 
were between the center and northern rails of the streetcar tracks (this : 
being the only evidence in the whole case as to the distance between appellee's 
car and the loading platform.) According to witness Dockett's testimony, 
appellant was walking West in the center of the platform just prior to the 
accident. And appellant himself testified that he was not only "probably 

walking” (66) at the time of the accident, but that he was "pretty sure" (66). 

Appellant testified further that he ‘hardly ever stands in one ice (14), 
and that I never like to stand in one place" (13). He further testified on his 
deposition taken some months prior to the trial, which testimony was read 
into evidence, that he did not remember where he was on the platform when 
the accident happened (14). At the trial he admitted this (14) and testified 
further that he did not know where he was standing at the time of the accident, 


or whether he was walking or standing still. At one point, however ,- (but only 


after some little effort on the part of his counsel in addition to a que stion from 
the court), appellant did finally say that he was standing with his foot extending 
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southerly over the edge of the platform and that he was looking West in the 
direction of North Capitol Street (9). In the same breath, however, he said that 

he “kept standing and kept walking" (9), and that he did not want to be late for 

the funeral service. It will also be remembered in this connection that appellee's ° 
wife, who was in the front seat of the car with appellee and who came nearer 

than anyone else to actually seeing the accident, felt a bump on the right side 

of the car "just about at the door", where the handle of the door was" (61), 

and saw appellant only as a "shadow" at the same time she felt the bump (61). 

In the light alone of the positive testimony of appellee both as to appellant.) 
not having been in front of him at the time of the collision and as to the location ; 
on the right side of his car where appellant collided. with it, as compared to 
the ambiguous, uncertain and contradictory testimony of appellant himself on 
important points in his case, the fact of the verdict below for defendant is 
hardly surprising. Actually, however, except for (1) appellant's counsel's 


theory of his case and except for the statement finally elicited at one point 
from appellant that he was standing on the edge of the platform in the position 
as aforesaid, (2) appellant's witness Dockett's testimony in connection with 
the so-called "spinning" and falling, which testimony, read as a whole, seems 
ambiguous if he really was at all clear on what he saw, and was wholly uncon- 


vincing, and (3) perhaps expert witness Ostrom's testimony that a bumper could 
strike a person's leg without leaving a mark on the bumper (although there was 
nothing in the case to show injury to appellant's legs), we submit that there is 
no evidence in this case either of negligence of any kind on the part of appellee 
or that the same could be a proximate cause of appellant's injuries. 
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Where the evidence and the inferences which may be drawn from 
it are conflicting, the issues of negligence, contributory negligence and proximate 
cause are for the triers of fact." Lewis v. Merzell, 117 A. 2d 392 (Mun. App., 
1955). In that case, which involved facts quite similar to those in the instant 


case, the court further said: | 
"It is not to be denied that plaintiff had a right 
to be on the platform and also to believe he was 
in a place of safety, but this does not mean that 
he was absolved fromexercising due care for his 
own safety. The determination of whether the in- 
jured party exercised the requisite degree of care 
has a direct bearing on whether he was contributorily 
negligent and consequently where the facts reflect 
uncertainty as to this issue it must be submitted to 
the jury.” 


The lower court herein correctly refused to submit the case under 
the doctrine of Res Ipsa Loquitur. See Lewis v. Merzel, supra, and Bezouskas 
v. Kruger, 298 Ill. App. 462, 19 N. E. 2d 116 (1989). ‘ 

There was herein, of course, a dispute as to where appellant was 
at the time of the accident and as to whether he was walking or standing at the 
time, and thus uncertainty as to the cause of the accident or the manner in 


which it occurred. There was also ample evidence of contributory negligence. 
It cannot, therefore, be said that the happening of this accident alone is evidence 
of negligence. | 

Res Ipsa will not apply unless the circumstances “leave no room" 
for a presumption inconsistent with negligence. Interstate Circuit v. Le 
Normand, 100 F. 2d 160 (5th Cir., 1938). Or, as otherwise stated, ‘Res Ipsa 
cannot be invoked where the existence of negligence is wholly a matter of 
conjecture. Bruening v. El Dorado Refining Co., 53 F. Supp. 356 (D.C., 
W.D., Mo.). Nor will the doctrine apply where it can be inferred from 


ordinary experience that the accident might have happened without fault of the 
defendant. Potts v. Armour & Co., 183 Md. 483, 39 A. 24552. Or.as was 
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said by the court in Sierocinski v. E. I DuPont de Nemours & Co., 118 F. 2d 
531, 536 (8rd Cir., 1941) in respect of the circumstances in that case: 


The thing of importance is that an inference ex- 
culpating the defendant from guilt could also be 
reasonably drawn from the evidence. That, of it- 
self, is sufficient to prevent the application of 
Res Ipsa Loquitur..." 


The necessary elements to bring the doctrine into play are lacking 
in this case. This court said in Pennsylvania Railroad v. Pomeroy, 99 U.S. 
App. D.C. 272, 283, 239 F. 2d 435 (1957) in respect of Res Ipsa: 


"In general, the rule is that, where an injury oc- 
curs which in the ordinary course of things would 

not have occurred if the one having control had 

used proper care, a reasonable basis is afforded, 

in the absence of any explanation,“to attribute 

the injury to the lack of care on the part of the 
defendant. See Jesionowski v. Boston & Maine R. 
Co., 1947, 329 U.S. 452, 456, 67S. Ct. 401, 91 

L. Ed. 416. We have said that negligence may be 
inferred without additional proof thereof, when 

(1) the cause of an accident is known, (2) the 

cause was in the defendant's control‘or right of 
control, and (3) the cause was unlikely to do harm 
unless the defendant was negligent. Washington 

Loan & Trust Co. v. Hickey, 1943, 78 U.S. App. D. C. 
59, 61, 137 F. 24677, 679. Examination of the facts 
discloses that some of these elements are not 

present in this case. " 


Since the accident may have occurred for reasons other than a 
failure of a duty on appellee's part, it cannot be said that the accident would 
not in the ordinary course have occurred if appellee had not been negligent, 
and thus Res Ipsa is inapplicable. Pennsylvania Railroad Company v. Pomeroy, . 
supra. : 


We do not read either Calbreath v. Capital Transit Company, 99 


U.S. App. D.C. 383, 240 F. 2d 621 (1956) or Loketch v. Capital Transit Company, 
101 U.S. App. D.C. 287, 248 F. 24 609 (1957), cited by appellant, as holding ‘i 
to the contrary. 
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The court was not obliged to specifically charge the jury that 


appellant's evidence made a “prima facie showing of negligence on the part of 
appellant." Nor was such an instruction requested below. | 


| 

IV ! 
THE LOWER COURT CORRECTLY REFUSED TO 
INSTRUCT THE JURY ON LAST CLEAR CHANCE 


The only evidence in this case as to the distance between appellee's 
car the edge of the loading platform was appellee's own testimony that his right 
wheels were between the center and the outer rails of the streetcar tracks. It 
will be remembered that although the investigating officer found a straight skid 
mark extending from behind the right rear wheel of appellee's car, he did not 
know how far it was from the platform itself (21). However, if the skid mark 
had been at all close to the platform, it stands to reason that the officer would 
certainly have noticed and remembered that fact because this would have 
unquestionably shown the appellee as being responsible criminally at least for 
the occurrence. However, this officer testified as an appellant witness and his 
testimony was not impeached. We think his absence of any knowledge on that 
point unquestionably shows that at the time of the accident appellee's car was not 
close to the platform. : 

Also, as has already been demonstrated, appellant's, testimony as 
to just where he was at the time of the injury was ambiguous and contradictory. 
From the whole of his testimony, it is not clear even yet where he was at the 
time of the collision or whether he was ‘walking or standing still" (14). On the 
other hand, appellee's testimony was positive that appellant was not in front of 
him when the accident occurred, and appellee's wife did not see appellant until 
the actual mement of impact, and then only as a "shadow" at the time she felt 
the bump on the right side of the car "just about at the door". (61, 62) 

In order for a plaintiff, and thus appellant, to invoke the doctrine of 
last clear chance, he must show that the defendant (appellee) had, or should have 
had, knowledge of the peril in which he was placed and that there was a time 
after acquiring such knowledge in which he could save him from impending danger. 

| 
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Lewis v. Merzell, 117A. 2d 392 (Mun. App., 1955). We submit that there 
is lacking in this case sufficient evidence to show when appellant got ina 


position of peril or that appellee kn ew or should have known that appellant 

was in a position of peril at any time when appellee could have done anything 

to prevent the collision. Nor does the fact alone of the occurrence of the 
accident supply this evidence. Appellant could have stepped, fallen, or slipped 
off the platform, and presumably did, into the side of appellee's car in an 
instant. As stated in Dean v. Century Motors, 81 U.S. App. D.C. 9, 10, 

154 F. 2d 201, 202: 


***The doctrine presupposes a perilious situation 
created or existing through the negligence of both 
the plaintiff and the defendant, but assumes that 
there was a time after such negligence had occur- 
red when the defendant could, and the plaintiff 
could not, by the use of means available, avoid 
the accident. It is not applicable if the emer- 
gency is so sudden that there is no time to avoid 
the collision, for the defendant is not required 

to act instantaneously. ™ 


Nor was there any evidence in this case that appellee did not 
have his vehicle under complete control or that he was driving in excess of 
the lawful rate of speed, or that he was in any other way negligent. 

We submit that the doctrine of last clear chance is inapplicable 
herein. Lewis v. Merzell, 117 A. 24392, supra. The following language of 
this court in Hocheisen v. Smith, 81 U.S. App. D.C. 323, 158 F. 2d 100 
(1946), a rear-end auto collision case in which the trial court's denial of an 
instruction on last clear chance was affirmed, seems applicable in substance 
to the facts of the case: 


"We agree with the trial court. The jury could 
believe either version of the incident. If they 
believed plaintiff, the collision was due to the 
negligence of defendant-driver and to nothing 
else. If they believed defendant-driver, the col- 
lision.was due to the.aet of the plaintiff, and 

the facts recited by defendant-driver left no room 
for applying the doctrine of last clear chance. E 
plaintiff did what defendant-driver said he did, 

he was not oblivious to his danger; he was not un- 
able to extricate himself therefrom, because he 
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deliberately injected himself into that position, 

and defendant-driver had no reasonable opportunity 
to avoid the collision. Three of the four elements 
constituting the basis for the doctrine of last 

clear chance were-absent. " 


Schear v. Ludwig, 79 U.S. App. D.C. 95, 143 F. 2d 20 (1944), an 
earlier case than the Hocheisen case and cited by appellant on this point, can 
be distinguished from the instant case by the application herein of the foregoing 
analysis of Hocheisen. | 

In Schear v. Ludwig, an elderly woman was struck, | according to 
her version, while crossing a street and looking down. She denied that she at 
one time stopped in a position of safety and when defendant's auto was about ten 
feet from her started moving and walked into the side of defendant's car, as 
defendant contended. Thus, the court in that case said that if the jury believed 
plaintiff's version it might have found that the driver had ample time to see the 
plaintiff and, in the exercise of reasonable care, to avoid the accident. But in 
the instant case, and in line with the above reasoning of Hocheisen, if the jury 
believed appellant's version of this accident (to the extent, that is, that such a 
version could be said to have been spelled out or articulated by) appellant's 
evidence, exclusive of argument of counsel) the collision herein was then due 
to the negligence of the appellee and to nothing else. If the jury believed 
appellee's version, there would be no room for application of the doctrine because 
appellant could not be said to have been either oblivious to or unable to extricate 
himself, because he either deliberately stepped off the platform or slipped or 
fell from it into the right side of appellee's car, leaving appellee with no 
reasonable opportunity to avoid the accident. 


Vv 


THE TRIAL COURT DID NOT ERR IN ITS INSTRUCTION 
THAT VIOLATION OF THE TRAFFIC REGULATIONS 
WAS NEGLIGENCE IF SUCH VIOLATION IS A 
PROXIMATE CAUSE OF THE ACCIDENT 


The trial court's charge was in pertinent part as follows (76): 
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"J do instruct you, however, that violation of 
any of these regulations constitutes negligence 
as a matter of law, if such violation is a prox- 
imate cause of the accident. Violation of this 
type of regulation constitutes negligence only 
when it proximately causes injury. If you find 
that these regulations or any of them were vio- 
lated and that such violation was a proximate 
cause of the accident, then such violation con- 
stitutes negligence. However, if you find that 
the regulations or any of them were not violated 
or'that any violation was not a proximate cause 
of the accident, you are instructed that the 

re tions are of no consequence and its vio- 


lation, if any, does not constitute negligence 


in this case." 

We submit that the instruction was a clear, understandable, and 
correct statement of-the law. "It is the settled doctrine of this court that if 
the jury can fairly find from the evidence that, without contributory negligence 
on the part of the injured person, the neglect of a statutory duty was the 
proximate cause of the injury, negligence exists as a matter of law." Capital 
Traction Co. v. Apple, 34 App. D.C. 559, 567 (1910); Ewing v. Chase, 37 App. 
D.C. 53. 

A charge in the form contended for by appellant might have been 
technically correct (Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F. 2d 
457 (1989) , but would be far more likely to cause confusion in the minds of the 
jury as to the elements of negligence and causation. 

Appellant cites no case which holds that subject instruction con- 
stitutes error. 


CONCLUSION 


of the foregoing it is respectfully submitted that the judgment 
‘affirmed. 


Respectfully submitted, 


HARRY L. RYAN, JR. 
DUANE G. DERRICK 
815 - 15th St., N. W., 
Washington 5, D. C. 
Attorneys for Appellee. 


